








CASES 


ARGUED AND DETERMINED 


THB SUPREME COURT OF ALABAMA, 
JUNE TERM, 1835. 


THE BANK OF THE STATE OF ALABAMA ts. HOOKS & DAVIS. 


A scire facias against executors or administrators, to shew cause why execu- 
tion, de bonis propriis should not issue, (after a judgment by default against 
the estate,) is not allowable on the bare return of nulla bona, to an execution 
de bonis testatoris. 


In this case, the plaintiff in error obtained a judg- 
ment by default, in the Circuit Court of Tuskaloosa, 
against the defendants, as administrators of one Par- 
ham. <A fiert facias, de bonis testatoris, being re- 
turned nulla bona, the plaintiff procured the issu- 
ance of a scire facias against the defendants, calling 
upon them to shew cause why execution de bonts pro- 
pris, for the amount of the judgment, should not 
issue. 

The Court below, quashed the scire factas, and 
gave judgment for the defendants: to reverse which 
decision, a writ of error was taken to this Court. 


Stewart, for Plaintiff—Contended, that sc. fa. 
was the proper remedy in this case—6 Johns. Rep. 
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129—1 Johns. Cases, 276—14 Johns. Reports 446—1 
Haywood, 304—Sanders on Pl. & Ev. 518, marg—} 
Salkeld, 310—2 Strange, 1075, 782—1 Wéelson, 258— 
1 Lord Raym. 6 os), 

Ser. fa. vi n such cases, (he remarked,) is a concurs 
rent remedy with debt, suggesting adevastavit---1 Hay- 
wood, 218, 2938—2 Haynood, 112. From these cases 
it will also appear, that lure to plead want of as- 

sats, admits assots. It has been held, that even sez. 
fa. is not necessary, aud that a spec * ji. fa. de bo- 
nus prop miis, is sufficient. It seems, though, that sci. 
fa. is tlie most appropriate remedy. The same doc- 
trine will be found in 2 Ha nvood, 125,377. It is laid 
down in these — that the s . fa. is employed in 
practice in this country, m lieu of the scere flert en 
quiry in England.: In the English practice, debt, 
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1a devasiavit, 1s of late, the most usual prac- 
tice: but, in North Carolina, the sez. fa. has been 
adopted as a preter: tble remedy. Itisso: itis a Com- 
mon Law writ, giving a full remedy, and offering eve- 
ry ground of defence to the defendant, that the ac: 
tion of debt could afford. The return of nulla bona, 

is ayes conclusive as to the devastavtt, when judg- 
ement has been by default. 

In Eagiand, the remedy of scz. fa. is concurrent 
with that of de?t.—Toller’s Ex'ors, 469—1 Saunders’ 
Rep. 303, 305, 307, 337, note 1. 

Nulla tona returned, after a judgment by default, 


“is nearly iuvctent tothe return of a devastavit.—! 


Sal. 310. Thesame doctrine is laid down in Tidd’s 
Practice. 

In England, the action of debt has been preferred 
to sci. fa. because the latter carries no costs. 


VaNDEGRAFF and Suortrice, contra—Argued, 
that the sci. fz. in this case, could not be sustained. 
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Itis not, (it was said) in the form now given to it, a 
Common Law writ. It was only known to the Com- 
mon Law for the purpose of enforcing judgment af- 
ter a year and a day in real or mized actions; butas 
a personal action it only exists by statute. It was 





‘— 


introduced by statute in England, for special purpo-. 


ss; and no such statute as that of England exists 
inthis country.—Coke on Lat. 290, B. 

But even if the action could be sustained, it could 
oly lie on matter of record. It could not lie here, 
because there was no record evidence shewing a de- 
vastavit. Thereturn of nulla bona, cannot constitute 
any such record. 

In England, on judgment de bon. test. the sheriff 
might return nulla bona, or at his peril, a devastavtt : 
this last was a matter of considerable risk, and seldom 
done. The return of nulla bona does not fix the de- 
vastavit on the defendant ; it is only evidence of it, 
and not a record or ascertainment of the fact. The 
true remedy in a case of this kind isan action of debt 
suggesting a devastavit. ‘This has been the known 
and acknowledged remedy from time immemorial. 
In this action, the return of nulla bona is evidence— 
but not couclusive, of a devastavit. Sometimes, in- 
deed, in England, the sheriff returned a devastavit 
along with nulla bona: this was a record, and upon 
ita sci. fa. was allowed. Yet, even then, this re- 
cord—unlike most others, could be controverted. But 
we insist that English authorities will not justify the 
issuing of a sc?. fa. merely on nulla bona: nor can 
any such authority be cited in the Courts of the Uni- 
ted States, except those of North Carolina, which 
were decided on the authority of Pettefer's case—~ 
which case has been overruled, and is not law.—l 
Sanders, 219, note 8. 
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The scz. fa. was not issued in England on the re. 
turn of nulla bona, without the empannelling of a jury 
to ascertain whether there had been a devastavit, 
Then, if the jury found the fact, there was record, 
and a sci. fa. might issue. 

The scire fieri enquiry, was a writ issued after re. 
turn of nulla bona, incorporating the scz. fa. with the 
fi. fa. directing an inquiry to ascertain the devasta 
vit, and effecting by one writ what had formerly been 
effected by two. But debt, suggesting a devastavit, 
is the more usual remedy now in England. 

The imputation of a devastavit is quast the impu 
tation of a crime, and will not be presumed without 
the finding of ajury—Dunlap’s Practice, 1083, 1092- 
Catlett vs. Carter's ex’ ors, 2 Munf. 24. 


By Mr. Justice THorNnTon: 

Upon a judgment by default against the defendants 
in. error, as administrators of William W. Parham, 
dec. in the Circuit Court of Tuskalcosa, and the re- 
turn of nulla bona de bonis testatoris, to a fiert factas 
issued thereon, the plaintiff issued a sczre facias, ci 
ting the defendants to shew cause why execution d 
bonis proprits should not issue, to levy the amount of 
the said judgment. Onthe motion of the defendants 
in error, who were the defendants below, the writ of 
scire facias was quashed, and judgment rendered for 
costs against the plaintiff, from which a writ of error 
is prosecuted, and the rendering of the said judgment 
is now here assigned for error. 

No question concerning the revivor of judgments by 
sct. fa. is presented for our consideration on this re- 
cord. If it were, I am induced to think, that the dis- 
tinction, which, according to the general tenor of au 
thority. existed at the Common Law, between real 
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and personal actions, has been as entirely obviated by - 
our statutory enactments, as it has been in England. 
Inevery case where the necessity of reviving exists, 





—— 





the mode of scz. fa. is authorised to be pursued.*. —*Aik- Dig. 0. 


The only enquiry involved here, is, whether in the 
case of an existing judgment by default against ad- 
ministrators, a sczre facias isa proper remedy to ob- 
tain satisfaction, out of their own goods and chattels, 
upon the return of nella bona, to a fi. fa. de bonis tes- 
tatorts. We have nostatute upon this subject: nor 
can I discover that there is any, originating, or regu- 
lating the course of practice, as sometimes pursued in 
the English Courts, by scire fuctas, in lieu of the 
more usual one, by the action of debton the judg- 
ment, suggesting a devastavit. 

The proceeding in the case before us, is not in ac- 
cordance with any practice, which at any time, has 
prevailed either in the Common Pleas, or Court of 
King’s Bench inEngland. The history of this mat- 
ter, as stated in 2d Crompton’s Practice, 108, which 
contains a methodical arrangement of the rules of 
practice in both those Courts, is this: “ Formerly 
the method was, upon obtaining judgment by default 
against an executor or administrator, (which would 
reach only the goods of the testator or intestate) and 
nulla bona returned to a fi. fa. sued out on such 
jadgment, to issue out a writ to enquire, whether the 
defendant had wasted any of the effects of the de- 
ceased; and if a devastavit was found by the inqui- 
sition, and returned thereto, then for the plaintiff to 
proceed by scire fascias, for the def2ndant to shew 
cause, why the plaintiff should not have judgment de 
bonis propriis: to which sct. fa. the executor, or ad- 
ministrator, could appear, and plead plene admintstra- 
vt. But now, the fier? facras enquiry, and scrre fa- 
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- ist the judgment, suggesting a devastavit. 





” tas, are incorporated, and made out in one writ, for 


expedition. However, this method, though much 
better than the old one, is seldom pursued at this day, 
&c. But the way is, to bring an action of debt on 

Now, in the case before us, there is no enquiry, 
nor is there any return of @ waste, by the sheriff, on 
the fi. fa. So, that it is noteven presented for our 
consideration, whether we would recognise and sus 


tain, either the ancient or modern practice as above 


described, in lieu of the action of debt, suggesting a 
devastavit ; for the case pursues neither course. % 
that, whatever we might decide upon a proper case, 
as to the binding force of this remedy, in either form 
of it, we cannot support the course here pursued by 
sct. fa. alone, without any thing but the return of 
nulla bona, as such was not allowed in the English 
Courts, by the authority of which, we are urged, # 
precedents of: practice, to tolerate this procedure. 
Let the judgment be affirmed. 


CAWTHORN tersus DEAS. 


The master of a slave, is not liable for injuries, caused by the negligent conduct 
of such slave, while not acting in his master’s employment, or under his a 


thority. 


This action was. trespass on the case, brought by 
the defendant in error, in the Circuit Court of Henry. 
The plaintiff there, declared for an injury caused to 
his property, by the negligent conduct of the defend- 
ant’s slaves. The Court below, during the trial, 
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charged the jury, that it was not essential for the 
plaintiff to prove, that the slaves acted under their 
master’s authority, but that, i presumption of law, 
slaves were always under the owner's control, and 
that he was liable for their negligent conduct. The 
jury, under this charge, returned a verdict in favor of 
the plaintiff, and by bill of exceptions the defendant 
brought his case to this Court. 

Peck, for Plaintiff in error—The charge of the 
Judge istoo narrow. A master is only liable for an 
injury resulting from the negligence of his slave, 
while in pursuit of the master’s business, or acting 
under his orders.— Reeves, 357—3 Mass. 385. The 
charge makes no distinction between an injury re- 
sulting from the negligence of a slave, whether he be, 
or be not, engaged in the business of the master, or 
whether he is, or is not, acting under his master’s or- 
ders. Suppose a slave leave his master’s quarters at 
night, without his consent, to fish or hunt ; and while 
absent, should carelessly, with a torch, set the woods 
on fire, and a neighbor’s crop, fence, or buildings be 
by that means destroyed: would the master be lia- 
ble? If this be the law, it throws upon every slave 
holder a most fearful responsibility. But, this Court 
said, in the case of Brandon and The Huntsville Bank, 
“to make the master responsible for the torts of the 
slave, the slave must, at the time, be in the imme- 
diateemployment of the master, or from the vicious 
habits of the slave, and his general liberty, some de- 
gree of culpability must attach to his master”—1 Stew- 
art, 340. 


By Mr. Justice THornTon: 
This is a writ of error, brought by the plaintiff, to 
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2 Salk. 441. 


«3 Bac. Ab. ti- 
' tle mast.& ser- 
vant, K. 560— 


a judgment rendered for the defendant, in the Circuit 
Court of Henry county, in an action of trespass on 
the case ; instituted to recover damages from the plain. 
tiff for an injury done to the defendant, by the slaves 
of the plaintiff. A bill of exceptions taken during 
the progress of the cause, contains the following charge 
given by the: Court to the jury. “It was only ne. 
cessary in this action, for the plaintiff to prove, that 
the corn was the property of the plaintiff, and that it 
was destroyed by the negligence of the defendant's 
slaves; and that it was not necessary to prove that 
the slaves acted under the express orders of the de. 
fendant; that in presumption of law, slaves are al- 
ways under the control of the master; and that mas 
ters are in law liable in this form of action, for the 
negligent conduct of their slaves.” The only ques. 
tion presented by the assignment of errors is the pro- 
priety of this charge. If the proposition, that the 
master is liable for injuries accruing from the negli- 
gent conduct of the slave, although not in his em- 
ployment, or in the execution of his authority, be not 
expressly announced in this charge; yet such ~ 
have been fairly deduced from it by the jury; 

which case, as much asif it had been axplicdl 
declared ; if it be illegal, the assignment is well ta- 
ken. T he doctrine of the charge, thus interpreted, 
conforms to no code from whence we derive our no- 
tions of jurisprudence—neither to the Common Law 
of England, nor to the Civil Law. According to the 
former, the master is only liable for torts done in the 
execution of his authority, or for damages flowing from 
negligent conduct in his employment.* According 
to the latter, though the master be liable for any in- 
jury or damage done by the slave, yet that liability is 
limited to the value of the slave, it being always in 
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the option of the master to pay the estimate of the 
damage done, or surrender the body of the slave as a 


recompense.” It must be conceded that the Common :Coorer’s Jus. 
Law upon this particular head, is not framed with ~ 


reference to any such relation as exists in this coun- 
try between owner and slave; and that (though by 
no means identical,) the resemblance, is much great- 
er, between the condition of slavery with us, and 
amongst the Romans, than between it, and any con- 
dition recognised by the Common Law. It is appa- 
rent too, that by adopting the principles of the Com- 
mon Law, as above cited, it will result from the pe- 
culiar nature of our slavery, that there is no redress, 
ciwiliter, for any injury done by a slave, not acting in 
obedience to his master’s authority, express, or im- 
plied. Punishment may operate as a preventive, but 
so far as remuneration is concerned, it is, as if the 
injury was effected by the natural elements of air, or 
fire. By the Common Law’we know, in case of in- 
jury to third persons, either the master, or servant, or 
both, were always responsible. But notwithstanding 
all this, and many other discrepances not here advert- 
ed to; upon the question of the liability of the mas- 
ter for the acts of the slave, I feel bound to adopt in 
this case, the principles of the Common Law, as ap- 
plied to master and servant. The Court below hav- 
ing departed from them in the charge excepted to, 
the judgment must be reversed, and the cause re- 
manded. 
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LOWREY versts MURRELL. 


Payment, in discharge of a debt, in genuine Bank Notes, if made bona fide, 
and in ignorance of the failure of the Bank, isa valid payment; though a 
the time, the notes might be valueless. 


In error from the Circuit Court of Pike. Lowry 
was indebted to Murrell in the sum of one hundred 
dollars. In part payment of this debt, the former 
paid to the latter, two notes of twenty dollars each, 
on one of the Banks in Georgia. Murrell after 
wards brought his action against Lowry before a Jus 
tice of the Peace, for the amount of the notes, and re 
covered judgment, on the ground, that the notes were 
on a Bank that had stopped payment. Lowry took 
the case before the Circuit Court, where a trial was 
had on the issues of non-assumpsit and payment. 
Lowry requested the Court to instruct the jury, that 
if they believed from the evidence that the notes were 
genuine, and were paid in good faith, in part satisfae- 
tion of a debt—no proof having been made that the 
notes had been presented to the Bank, or that any of 
fer had been made to return them, the plaintiff could 
not recover: also, that the plaintiff could not reco 
ver unless he shewed a failure of the Bank before the 
time that the suit was commenced before the magis- 
trate. The Court refused to give these instructions, 
or either of them, but instructed the jury, that the 
only questions were, did the defendant owe the plain- 
tiff a debt—did he pass the notes in question in pay- 
ment of it ?—if so, were these notes on a Bank which 
had stopped payment before they were passed? and 
that, in the latter event, they must find for the plain- 
tiff. The instructions refused, and the instructions 
given, were assigned as erroneous by the plaintiff in 


error. 
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Peck, for Plaintiffi—The defendant in error con- 
sented to, and did receive these bills as cash—they 
are admitted to be genuine—they were paid by the 
plaintift in error-in good faith, in the ordinary course 
of business, without any knowledge that the Bank 
had ceased to redeem its bills; the defendant, -there- 
fore, must be deemed to have taken them in payment, 
and if so, it will be considered as payment—11 Johns. 
Rep. 409—15 Johns. Rep. 241—7 Mass. 286. 

Bank notes stand upon a different footing from the 
notes of individuals turned over by a debtor in pay- 
ment—they are treated and considered in the ordina- 
ty course and transaction of business, as money— 
they pass by will, as money or cash—1 Burr. 457— 
3 Term Rep. 454. A promissory note, payable in 
bank bills is a negotiable note, within the statute, 
which it would not be, unless bank bills were treated 
as money.—9 Jolins. Rep. 120—19 Johns. Rep. 144— 
5 Cowen, 186. 

Bank bills are considered a legal tender, unless spe- 
tie is expressly demanded—solely upon the reason, 
that in conformity with common usage, they are re- 
garded as cash—3 Starhie’s Ev. 1390, note y. 

Where a loss must fall on one or the other of two 
imocent parties, the defendant is to be preferred. 
Doug. 655---1 Bos. §; Pul. 260----1 Mass. 66. 

There should have been an offer to return the notes, 
and the Judge ought so to have charged.--Ala. Rep. 
299—1 Stewart, 354. 


By Mr. Chief-Justice Sarronp: 

Murrell bronght his action before a Justice, to re- 
cover forty dollars of Lowry, and obtained judgment 
accerdingly. Lowry appealed to the Circuit Court, 
where atrial was had on the issues of non-assumpsit 


and payment. 
36 
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It appears by bill of exceptions, that Murrell had 
lent to Lowry one hundred dollars, in payment ¢ 
which sum, Low ry, in part satisfaction, paid two bills 
on one of the Banks in Georgia, of twenty dollar 
each; that several months after the institution of the 
suit before the magistrate, the Bank appeared to have 
stopped payment: the particular time did not ap 
pear. ‘There was no proof that the notes had been 
presented at the Bank for payment, or cf notice given 
to Lowry, or of any offer toreturn them tohim. The 
notes were admitted to be genuine, and it appeared j In 
evidence they were worth about fifty cents in the 
dollar. ‘There was no evidence of fraud or bad faith 
in the payment. 

Lowry requested the Court to instruct the jury, 
that if they found the facts as above stated, the plain 
tiff was not entitled to recover: also, that unless the 
evidence shewed, a failure of the Bank before the is 
suance of the warrant, which was the commencement 
of the suit, the epograws not recover. All which 
the Court refused; but charged, that the only ques 
tion in the case was, did the defendant owe plaintiff 
a debt, and did he pass the notes in question in pay 
ment of it; if so, were these notes of a Bank which 
had stopped payment before they were thus passed; 
in the latter event, they must find for the plaintiff 
The opinion of the Court, in refusing the instructions 
as requested, and in giving the contrary charge, be 
ing excepted to, is here assigned as erroneous. 

‘Tn the argument of counsel, (which has been ef 
parte plaintiff) the transaction has been treated as one 
in which a promissory note, or bill of exchange has 
-been passed in the purchase of an article, or in dit 

charge of a pre-existing debt. In cases of the former 
description, it has been ruled that, if a vendor of 
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goods, receive from the purchaser the note of a third 
person, (such note not being forged, and there being 
no fraud or misrepresentation on the part of the pur- 
chaser as to the note, or the solvency of the maker,) 








such note will be deemed to have been accepted by 

the vendor in payment and satisfaction, egy the 

entrary be expressly oe A Sejenangdie vs. Van Jobns. R. 
Ness. —Breed vs. Cook & ( i?) a —— in a case of 8, on 
the latter description, ( Weseman, et al. s. Lyman, pee, ‘ee 
it was held, that, where the defen peat received in 


payment of a debt due him from the plaintiff, the 
promissory note of a third person, payable to said de- 
fondant, such note is at the si of the defendant, 
unless there be fraud, or some agreement to the con- 
trary. 

There has, however, been some contrariety of de- 
cision on these points, especially in reference to pre- 
existing debts; and in such cases a material enquiry 
is, whether the note of the third person was taken in 
absolute payment and discharge of the prior debt; or 
whether it was intended only as a guarantee of the 
debt, or conditional payment. If it be expressed or 
sufficiently implied, that such note was not passed in 
absolute payment, or if there be fraud or misrepre- 
sentation, resort may-be had to the original conside- 


. 


tation. 


Payment of a debt, ina erst > of money, 


which if offered as a tenders and not objected to be- 
ld be good, must, it would seem, 
be rezarded as a valid ple A tender must, in 
legal strictness, be of specie, and not of bank notes or 43 Stark.1390. 


. he 3 T. Rep.554, 
bills.’ Butatender in bank notes, is now conc ceded 3 Bas & Pull 


to be legal and sufficient, unless it be specially object- 7300, note Y 
tn kl Wesalé ve. d. idem, 1392—2 
to (Wrig ht vs. Reed.) Saund. Pl. & 


In Whitbeck: vs. Van Ness above referred -to, the Ev. 368. 
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Supreme Court of New York distinguishes the ¢ 
fect of payments in genuine, from payments in spy. 
rious bank notes: they remark, that though the payee 
does not assume upon himself the risque of forgery, 
yet if the bill be genuine, and the bank fail, the par 
ties being equally ignorant of the fact, the payment 
is available. Ina late case, the same Court remarks, 
in reference to payment in promissory notes, thatthe 
question is the same, whether the note be given fo 
a precedent or cotemporary delt, or whether it be the 
note of the party, or of a third person; that in eagh 
case it is, whether it was agreed to be received as pay 

"1 Cow. 8-359. ment.-—-( Porter vs. Talcott and Beers.) Again, they 
say—the acceptance of the note of a third person, om 
the sale of a chattel for the consideration money, is 

> 3 Cow. 272, payment.» 

wena . The case before us is conceived to involve a prin 
ciple essentially different. Bank notes usually pas 
as current money, implying no warranty of solvency 
on the part of the payer. From the nature of the 
subject, and the usage of commerce, a payment 9 
made, is a full indication of final settlement; much 
stronger than the passing a promissory note, bond, or 
bill of exchange, which custom has not sanctioned 
the use of, as money. Good faith is equally de 

manded in either case; so that for fraud or misrepre 
sentation respecting the quality of either kind of pe 
per, as well as any other article, or for a false war 
ranty respecting it, doubtless the person paying of 
passing it, would be legally responsible. 

The idea may be plausible, that if a debtor has 
passed a currency in payment of his debt, which 
was believed at the time to have been equivalent to 
eash, but which in fact was worth nothing, or only 
half the nominal sum, the debt, in legal contemple 
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tion, should remain unextingnished. Such is ad- 
mitted to be the law and _— “e the case, if the 
paper be spurious, because of the imphed warranty 
ing to legal analo- 
gy, and the nature of commerce, it is impracticable 
to carry the principle f farther. if an article of pro- 
perty be sold in good faith, without warranty, appa- 
rently of great value, when in fact it was of little or 
none, the vendee is without remedy; if in the same 
contract, and inthe same good faith, bank notes be ta- 
ken in payment, and the result should afterwards be 
found so far different, that the property prove sound, 
but the notes unavailable from the failure of the bank, 
the loss must, in like inauner be borne by the vendor. 
The principle must be the same where the payment 
has been made of a pre- xisting debt. Bank notes 
are usually in rapid circulation as cash, and are apt 
to pass through many innocent hands after the bank 
has stopped payment, and before notice thereof has 
reached the place; after which, nothing could be 
more embarrassing to commerce, than to upset all 
such transactions; nor would there be any justice in 
the principle: it would carry the responsibility back 
to the holder who first passed the note after the mo- 
ment of failure, when several subsequent holders may 
have passed it in hke manner, and without loss to 
themselves. 
In the present case, the objection to the opinion of 


yy 1 


the circuit court, goes farther. The notes appear to have 


of genuineness or ttle ; but accordin: 


r 
o 


only depreciated about fifty per cent. there appears to 
have been no offer to return them—no diligence at- 
tempted to collect or receive the money of the Bank ; 
yet the party thus Smeg payment, was held respon- 
sible for the full value of the notes, when at least they 
appear to have been available to the a:nount of about 
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half their nominal value. But, independent of this 
latter objection, there is error in the record, for which, 
the judgment must be reversed, and the cause re 
manded. 


RANDOLPH rersus COOK & LCLLIS. 


A suit cannot be legally com:nzaced upoa a promissory note, on the same day 
on which it becomes due. 

That, suit is brought on a cause of action, before the same is past due, is avail. 
able in error, even after appearance and judgment by nil dicit. 


€ 
> 


Assumpsit on a promissory note. The defendants in 
error sued out a capias ad respondendum, from the 
County Court of ‘Tuskaloosa, against Randolph, on 
the day the note became due. At the appearance 
term, the plaintiff in error entered a formal appear- 
ance by attorney,.and at the succeeding term, judg- 
ment by default, for want of a plea, was rendered a 
gainst him. 

The plaintiff prosecuted his writ of error to this 
Court, and the question raised, was, whether the ob- 
jection was available in error, after appearance and 


plea. 


Stewart, for Plaintiff in error—said, that in this 
case suit was brought on the note before it was due. 
It was made payable “one day after date.” It was 
dated on the fifth day of the month, and on the sixth, 
suit was brought. The party was entitled to the 
whole of the sixth day to make payment.----3 Star- 
kue’s Ev. 1399-8 Mass. Rep. 453. It has been de- 
cided, that where a note was payable in sixty days, 
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the whole sixty days, the day of the date excluded, 
must expire before suit can be brought.--1 Pickering, 
4454—15 Mass. 193. The debtor has the whole of 
the day on which the note becomes due, to pay in: 
the law will not notice fractions of days. A day is 
a point, indivisible in law; and it must expire before 
suit can be brought. 


E.uis, contra---Said, he would waive the matter 
discussed by the counsel of the plaintiff in error, and 
put this case on a different footing. The writ was 
issued on the 6th of June. It was executed on the 
same day. At June term, the defendant appeared, 
but filed no plea. At the same time also, the plain- 
tiffs filed his declaration. The note was then due. If 
the defendant intended to object to the premature is- 
suance of the writ, then was the time; but he did 
not object, either by craving oyer of the writ, and plead- 
ing in abatement, or in any other manner. How does 
the counsel get at the writ. It is mere process, to 
bring the party into Court; and no part of the re- 
cord; neither has it been brought before the Court 
by craving oyer.---See Ark. Dig. 278. At the suc- 
ceeding term of the Court below, judgment by nal di- 
cit, was given against the defendant, who is now plain- 
tiff in error. Having appeared at the first term, and 
having altogether failed to plead, it was a waiver of the 
objection now brought forward. 

It will be seen, by reference to the Almanac, that 
the June term of the Court commenced on the 11th 
of June. ‘The note was then due. The objection 
here made could have been taken advantage of by 
plea in abatement, which defeats the action for the 
time, but does not bar it finally. And here there is 
no pretence that the action should be finally barred. 
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See Nabors vs. Nabors, page 162 of this volume: al- 
so, Adiner’s Rep. 92, 100, 102, 274, and 8d Peters 
Rep. 459. 


By Mr. Chief Justice Sarroup: 

The action was assumpsit, brought by the defend 
ents in error, cn a promissory note drawn in their fe 
vor by Randolph. ‘The nete bears date on the 5th 
June. 1532; is payable a day after date, and the 
writ was issued and served on the 6th of the same 
month. ‘The declaration contains one count only, 
which is on the note in the usual form, and is cap 
tioned as of June Term of the County Court, 1832, 
this being the return term. At the same term, T. J. 
Abbott, Esq. an attorney of this Court, entered a for. 
raal appearance fur the defendant, on the Appearance 
book, in the manner prescribed by the rule of Court 
for entering appearances of record; but no plea ap- 
pears to have been filed. At the succeeding Decem- 
ber term, the record states, that the parties came, by 
, their attorneys; and for want of a plea, judgment was 
rendered by default; to reverse which the defendant 
below, presecutes tiis writ cf error. 

He assigns, as ground of error, that no cause of ac 
tion is shewn in the plaintiff’s declaration, in as much 
as the note declared on was not past due when the 
action was brought. 

The plaintiff in error iggists that he bed the whole 
of the 6th of June to pay the note, and that no ac 
tion could lezally be brought till the 7th, fractions of 
days not being recognised by the law. This posk 
tion is not contested by the counsel for the defendant 
in error; therefore, it is unnecessary to examine It. 
But admitting the principle, that the suit was pre 
maturely brousht, it is insisted that advantage could 
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| al oly have been taken of it, on, or previous to the tri- 
‘ers’ | al below, and that the objection has been waived.— 
This is the only question necessary to be considered. 

A rule, which appears to be well sustained by nu- 

, || merous authorities, and salutary in principle, is, that 
nF matter merely abateable, where the defendant has had 
rm legal notice of the process, must be taken advantage 
th Ff by plea; else the objection is considered to have 
the been waived. ‘This, I understand to be the rule 
amé § which has uniformly prevailed in this Court, and that 
nly, F itholds equally, whether the abateable matter be ap- 
= parent on the writ, or arise from extrinsic circumstan- 
= ces. If there be a mzsnomer of plaintiff or defendant, 
ST the process having been duly served on the true de- 
for fendant, and a good declaration filed, for a cause of 
ad action corresponding with that indicated by the writ, 


the exception can only be taken by plea, within the 
“Pf time allowed for pleading. An objection to the ser- 
el: ¥ vice of the writ, whether it relate to the officer mak- 


by ing it, or the time or manner of execution, has uni- 
8 } formly been considered to be waived by the regular 
lan appearance of the defendant, and suffering a judg- 

ment by nel dicit, or by pleading to the merits of the 
br action. Even a judgment by default, where there 
7 has been due service of the writ, and there is no er- 
the For apparent on the record, is an admission of the 

cause of action as alleged in the declaration. The 
sale premature commencement ©f this suit, is the only ob- 
2°" | jection to it. After having been regularly served 
. r with the writ, the defendant, by his attorney, enter- 
ol ed his formal appearance at the return term, and at 
. the trial term, suffered judgment by default. I have 
a ho hesitation in saying,-that in cases where the record 
* j does not disclose the fact that the suit has been pre- 


maturely commenced, the exception is allowable on 
37 
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motion to exclude the evidence: in such cases this 
would be the ony means of defence. 

But in a case like the present, is the objection 
available in error, when not earlier claimed. I will 
notice some authorities applicable to the principle. In 
Wood vs. Newton,’ the action was indelitatus assump 
sit, for the use and occupation of land. The defend. 
ant pleaded a tender on a particular day. ‘The plain 
tiff replied, that the day of the tender was after the st 
ing out of his /atitat. The defendant rejoined, that 
the Jatitat was sued out before the cause of action 
accrued, as, anterior to its date, he had never assum 
edto pay, &c. To this the plaintiff filed a generd 
demurrer. The Court sustained the rejoinder, hold: 
ing that the issuance of the /atitat was the commence 
ment of the suit; and that as the demurrer admitted 
this to have been anterior to the cause of action, no 
recovery could be had thereon. ‘This principle is 
quite clear: for there, though the declaration did not 
shew the objection, it fully appeared from the replice 
tion, rejoinder, and demurrer, the regular pleadings 
in the cause, that no right of action existed at the ir 
stitution of the suit; and as the objection did not ap 
pear inthe declaration, or the datitat, there was no 
waiver of it by pleading to the merits. 

In Lowry vs. Lawrence,” the suit was on a bill of 
exchange, presented for acceptance on the Ist Octe 
ber, 1801, and refused, o# which notice was given to 
the defendant, who, on the 11th October, promised 
payment. ‘The declaration was captioned of July 
Term, 1801, and shewed on its face, that the cause of 
action did not arise until the Octoler following. On 
special demurrer for this cause, the Court held the 
action not sustainable, because it appeared from the 


declaration, that when it was filed. which. by law, 
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must have been subseqt nt to the institution of the 
suit, he had no cause fe action. 


In Cheatham versus Leis,‘ the fact, that the suit, 3Joha. R. 42, 


which was for a /zde/, had been prematurely commence 
ed, also fully appeared on the face of the declaration : 
for this, there was a general demurrer, which was sus- 
tained. In both these latter cases, it was held that 
the suing out the writ was the commencement of the 

action; that the writ must precede the declaration, 

and if it appear that the cause of action had not acs 
erued when the suit was commenced, the objection 
is av tilde on demurrer. In the latter case, .it is 
said to be equally so, in arrest of judement, cr 7n er- 
ror. The Courts also use the ptt expression, 
that if the objection appear of record, it is available by 
either mode of exception. 

The only difficulty I have felt in this case has been 
to determine, whether the appearance of the defen- 
dant, and the judgment by default did not cure, or 
constitute a waiver of the objection. In reference to 
this principle, respectable authority has maintain- 
el, that a judgment by default cures only such de- 
fects in the declaration as would have been aided by 


a general demurrer’—that the effect of a demurrer tO» Gouta’s Pt. 
the pleadings is, that it reaches back through the ch. 10 $26. 


whole record, and attaches ultimately upon the first 
substantial defect in the pleadings, on which ever side 


it may have occurred.” It isalso said that the objec-«dd.e. 9, sec.33 


tion, “that the wight cf action had not acerued at the 
commencement of the suit, may be pleaded in abate- 
ment ; az where an action on a contract is er 
col before the tim? appointed for the performace;” but 
that this plea is seldom necessary ; ishanian if the de- 
fect appear upon the face of the declaration, it is fa- 
til on demurrer; and if not it may generally be ta- 
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6, s. 137, ’8. 


> Doug. 61. 
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ken advantage of on the trial. The remarks of Judge 
Gould do not fully embrace the particular point un. 
der consideration ; where, the defect does not appear 
in the declaration without reference to the capias ad 
respondendum, but appears from the latter ; and wher 
there is no plea to the merits, nor any exception te 
ken in the Court below. It is clear, however, that 
the issuance of the capias, with us, is the commence. 
ment of the suit. From the other authorities to which] 
have referred, it appears, that if the defect appear from 
the pleadings, and has not been waived by the defend. 
ant’s plea, it is available in error; nor do those cases 
limit the inspection of the revising tribunal to the 
pleadings in their technical acceptation, but seem t 
consider the objection fatal, if it appear in any part 
of the record, and to regard the process by which 
the suit is commenced as matter of record, for ascer- 
taining the time. 

Several other early English cases are to the same 
effect. In Ward vs. Honeywood,’ it appeared from 
the plaint that suit was commenced before the matt. 
rity of the note, which was the cause ofaction. The 
Court of King's Bench, held, that the plaint was to 
be considered as the original and commencement of 
the action, and the defect thus appearing of record, 
the exception was available in error. ‘There are ve 
rious other decisions to the same effect... Hence! 
conclude, that the judgment must be reversed. 


By Mr. Justice THoRNTON : 

This was an action brought upon a promissory note, 
which, by the declaration appears to have been made 
payable to the plaintiffs, one day after its date ; and 
the writ bears date on the day after the date of the 
said note—before, as is conceded, the same was pas 
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due. At the return term of this writ, the defendant, 


by his attorney, entered his appearance ; but failing 
to plead, at the trial term, a judgment by default fi- 
nal, or, more properly, of nz/ dicet, was taxen against 
him. The case is brought up by writ of error, and 
the assignment presents the question, whether the fact 
of the writ being issued before the cause of action had 
accrued, is, under the circumstances, available in 
error. It is an axiom of the Common Law, that na 
action can be commenced against a party, before any 
cause for such action exists. ‘That the action com- 
mences with the capias writ, in this country, is equal- 
ly incontrovertible; as also, that this capias is a part 
of the record of the suit. Hence the validity of a 
tender, when pleaded, is tested by the fact of its being 
made anterior, or not to the impetration of the writ, 
the test of which by our statute, 1s not of the prece- 
ding term, but the true date of its actual signature by 
the clerk. Sothe statute of limitations, and sets-off, 
when plead in bar, are available or not, according as 
itmay appear from the test of the writ, that the time 
had elapsed, or the set-off had been acquired, subse- 
quent, or prior to that period of time. ‘The ground 
assumed here, however, in support of the judgment 
below, is, as I apprehend it, that the commencement 
of the action before its cause had accrued, is such a 
defect as can be reached only by plea in abatement, 
and that, after appearance, if not objected to within 
the time prescribed for the taking advantage of abate- 
able matter, the benefit of the defect is lost. 

It is apparent to my mind, that this is not one of 
those irregularities, which an appearance of the party 
merely, will cure. So far asthe writ merely operates 
as a summons to appear at its return, the appearance 
being entered, its object is accomplished ; and if to 
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bring the party into Courtywere all that it is the of. 
fice of a writ to do, then after appearance, it would be 
who!ly immaterial whether there were any writ at 
all, or not; or what defects there might be in it, 
But this is not the sole office of our original writ of 
capias, and hence we see that a distinction obtains, 
as to defences proper to the form of the writ, and to 
the action of the writ; the former of which must be 
taken advantage of within a limited period, by plea, or 
are considered as waived; while the latter, though 
available in that mode, are now rarely so reached, 
because they are good on demurrer, or on motion, as 
lies Plea, case of a non-suit at the trial, &e. Some perplexi- 
last Am. ed’n, ty has been introduced into this head of our law, by 
GaidPleag. averting to the English authorities, without bearing 
270, 239, 27. in mind, that as a general rule, the filing of the de 
claration in that country is the commencement of the 
action, and not the issuing of the writ. When, how- 
ever, even there, the writ precedes the declaration, 
and is the foundation and commencement of the suit, 
it is held fatalin error, even after verdict, to issue it 
before the cause of action existed. For the English 
doctrine on this head, see Dowg. 61, 62; 1 Wals. 147; 
Bac. Pl. B.51; 1 Sirange, 21, &c. 
In Dunlap’s Practice, vol 1, page 120, which is 
an Arnerican work, the doctrine as declared from A- 
merican decisions, 1s thus laid down: “The issuing 
of the capzas is the commencement of the action, and 
the plaintiff, in order to maintain his suit, must have 
a cause of action at the‘ time of issuing it: and if it 
appear on the face of the proceedings, to have been pre- 
maturely brought, it will be fatal on demurrer, or in 
arrest of indginent, or on writ of error.” I feel as- 
sured that this is the doctrine of the Common Law, 
and it must be remembered, that our statute of Jeo 
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fail and amendments, do not reach substantial defects 


ofthis character. ‘The broadest of them,. only pro-.aix. pig.266. 


tects, after verdict or judgment, against all defects on 
the face of the pleadings, not previously objected to; 
provided the declaration contains a substantial cause 
of action, and a material issue has been tried thereon. 
This statute cannot affect the case; for, in the first 
place, this defect is not in the pleadings, but in the 
writ, which is no part of them; and besides, there 
has been no issue tried, but only a judgment by nal 
dicit. 

It was urged in argument, by the counsel of the 
defendants in error, that as the party entered his ¢ ap- 
pearace regularly, at the return term of the capzas, 
and did not, afterwards, either by plea, or otherwise, ob- 
ject to the defect, he must now be held either to have 
voluntarily waived it; orif not, that his failure to use 
diligence in reaching it, must be visited by a denial of 
ulterior redress. ‘The application of either of those 
principles to this case, would, as it seems to me, be 
entirely arbitrary ; and if adopted, ought not only to 
extend to a case of failure to plead, or otherwise to 
raise the objection after appearance entered, but even 
foacase, where, after service of the process, no ap- 
pearance is made; for the default is more inveterate 
inthe latter instance, than in the former. So, they 
should be applied where, after service, with, or with- 
out an appearance, the record exhibits a case ofa writ 
in debt, and a declaration in trespass; for here, too, 
the party might have appeared, or, after appearance, 
might have defeated the action in the Court below. I 
conclude, that however much force I might be inclin- 
ed to allow to a plea to the merits, as constituting 
waiver of this defect, I am clearly of opinion, that an 
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appearance alone, without more, should not deprive 
the party of his relief by writ of error. 
Let the judgment be reversed. 


DYER rersus THE TUSKALOOSA BRIDGE COMPANY: 


The Legislature has the same right to authorise the erection of toll bridges, by 
act incorporating a company for that purpose, which it has vested in the 
County Courts. 

The keeper of a ferry, opposite a town, under license from the County Couttj 
keeps it subject to theJpublic convenience; and the erection of a toll bridge 
near such ferry, by a Company, under charter from the Legislature, is nota 
violation of the vested rights of such ferry owner. 

The principle, that private property can not be subjected to public use, with 
out adequate compensation, does not apply to alleged josses, sustamed by 
the owner of a ferry, (over a public water course, opposite a town, and who 
holds the same under grant from the County Court) by reason of the erection 
near it ofa toil bridge, under a charter, granted by the Legislature. 

The Legislature, in an act incorporating a Bridge Company, having provideds 
mode for assessing the damages which might be sustained by the ownerof 
any land, seiected asa scite and as aroad to and from said bridge—such 
mode is conclusive, and the proprietor of Jand, so appropriated, must resort 
to the means pointed out by the statute, for compensation. 


This cause was brought into the Supreme Court, 
by writ of error from the Circuit Court of 'Tuskaloo- 
sa, on the final decree of a chancellor, dissolving an 
injunction. ‘The complainant filed his bill, praying 
an injunction against the erection of a toll bridge. 
He claimed, to be the proprietor of a ferry over the 
Black Warrior river, opposite the town of ‘Tuskaloosa; 
which he held: under a license from the County 
Court. The bill charged, that the defendants, by 


virtue of a charter granted by the Legislature, were 
proceeding to erect a toll bridge over the same stream, 
a short distance of the complainant’s fer 
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ry—that said bridge, if built, would prove of great 
injury to him, and eventually destroy his ferry—that 
he was the owner of lands on one side of the river, 
where the defendants were about to locateone of the 
abutments of the bridge, and a road leading there- 
fom. He insisted, that the passage of the charter, 
by the Legislature, was a Violation of his vested 
rights, and prayed an injunction to restrain thecom- 
pany from proceeding. 

Peck, for Plaintiff, said—A ferry is a franchise, 
and lies only in grant; and as such, it is a contract, 
within the meaning of the constitution.---See 6 Cranch, 
case of Fletcher and Peck. ‘The parties to this con- 
tract are, the State and Dyer. ‘The consideration on 
the part of the State, is comprised in the privileges 
granted, with all such as are incident thereto; and on 
the part of Dyer, the undertaking to keep up the 
ferry, and in a proper state of repair, for public con- 
venience. ‘The State could have no right to make a 
grant to another, afterwards, inconsistent with the 
grant of the ferry ; and that the bridge privilege does 
destroy the ferry, there can be no doubt. 

Was the grant of the ferry made on condition ? 
And if so, was the subsequent grant within the con- 
dition? In regard to the condition, see Azkin’s Di- 
gest, 363. Where there is a town, other ferries may 
be granted subsequent to the first grant; but that 
does not amount to a permission to grant the privi- 
lege of a bridge in the immediate vicinity,-and thus 
destroy the first grant. Suppose this Bridge Compa- 
ny to be the first grantee: could the Legislature, in 
good faith, after the organization of the company, and 
after they had expended their thirty thousand dol- 
lars, grant a free bridge, so as to take away all the 
profits from them ? 
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This act, granting the privilege of erecting a bridge, 
to acompany, after the grant of the ferry to Dyer, js 


‘void, under the 10th section of the Constitution, which 


forbids a State passing any law, impairing the 
obligation of contracts. Any act by which the 
contract is made worse, or of less value, is in Viola. 
tion of this part of the constitution. The State then, 
it is clear, is bound to protect the complainant in the 
privileges granted to him, and to do no act that wil 
lessen the value of those privileges. The right of the 
Bridge Company to their grant, being incompatible 
fore be sustained 


OAS 
245, 


3 Story’s °C one. 350. 
his actis also in violation of another provision in 
the Constitution, namely, that private property shal 
not be taken for public uses, without making comper 
The northern abutment of this bridge 
complainant’s land ; and yet there is no pr 
vision in this act for making compensat for this 
injury to private ined in this respett, 
is against the very letter of the Constitution. 
Ifthe Bridge Company inay thus infringe on the 
nt, he is teft without remedy 
‘This bridge is private - property. The Legislatur 
property of one citizel. 


sation therefor. 
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The act, 
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rights of the coi rina 
have no right to condemn the 
for the benefit of another: and if this property should 
be considered as guast puble, there is still no provi 
npensation. 

This bridge cannot stand on air. It must, if built, be 
placed on some ne ody’s = land Can this be legally dont 
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the use. ‘Che road may be » digi: but the 
bridge being private property, is vested in the com- 
pany -—and if the complainant's property may be thus 
taken away, it is taken away forever. The only in- 
rest the public has in this bridge is the right of pass- 
mg over it. How is that privilege secured? It is 
wt secured at all. The company may keep it open 
day, and close it to-morrow. They are not bound 
gin case of a ferry. ‘They may nail it up at both 
ads: stiil the appropriation of the land is final. 

This being a - rivate act, it must be construed strict. 
j, where it comes in conflict with the rights of a ci- 
wen. ‘The company can take nothing by intend- 
nat. As to taking private property, ‘they cannot 
doit without condemning it, and they cannot con- 
lemn it if the Legislat ure has not given them the 
pwer.—2 Keni, 284, 5, 6. Where the Legislature 
itlempt to take private property for public use, the 
ondemning power ¢civing compensation, must be em- 
raced in theact. The provision must be made at 
ue same time that jurisdiction is assumed. If the 
legislature take private property, not for public use, 
nt take from A and give to B, they do what they 
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his is not a public use. Those who pass, pay 
rit. ‘The interest is in a private company.—2 


Crasp, contra.—If the complainant has suffered 
yinjury, his remedy is at law; and a Court of 
hancery has no right to take jurisdiction of the case, 


dikin’s Dig. 364; and to shew that an ample reme- 


vis furnished at law, see Azkin's Dag. 357. Inde- 
dent of <his, if an injury has been done—ifa nui- 


wee has peen set up, the party has his action on 
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the case. Chancery will not take jurisdiction gf 
wrongs in the nature of trespass. 

But, I contend that no injury has been done. | 
admit that the power of regulating highways, and the 
like, belongs to the sovereignty : here, to the Legis 
lature, as to the Crown in England; but with this 
difference, that the Legislature hold their power up. 
der restriction; they cannot confer a franchise, rais 
ing a private property, inconsistent with the publi 
convenience. If they grant a privilege to an indiy. 
dual, it must be with the restriction as to public cop. 
venience. ButI contend that the grant of a ferry; 
a mere license, not afranchise or contract. The Le 
gislature could not carve out to Dyer or any one ely, 
a larger power than they possessed themselves ; ant 
they possess no power but that to promote the conve 
nience ofthe public. Ifalicense to keep a ferry, bk 
a contract at all, it depends on the public conven: 
ence continuing to require it. 

The counsel spoke of the restrictions resting o 
the State as to the establishing of other ferries with 
in a certain distance of a ferry already granted- 
There is no such restriction. The restrictions in the 
act, are on the County Court—not on the State « 
the Legislature. The restrictions do not apply ins 
town—nor to the establishment of a bridge afters 
ferry : these do not conflict. But these restrictions 
are imposed on the County Court, because the Legis 
lature did not choose to part with their entire powel 
The State may still establish ferries nearer together- 
the public convenience being the guide. The restric 
tions on the County Court were not imposed for the 
benefit of the person to whom the grant was to bk 
made, but for the benefit of the public. But, ast 
this grant to the Bridge Company, the Legislatur 
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have granted the power themselves. Sce the case of 
Hall vs. Ragsdale, in this Court, June term, 1823. 

With what view and understanding did Dyer ac- 
cept the grant of this ferry ? Ceriainly with a view to 
the existing state of the country, and with the know- 
ledge that the Legislature, when the state of the coun- 
try should require it, had power to erect bridges or 
establish other ferries. 

There is no injury here, inconsistent with the true 
understanding of the original grant. If there is in- 
jury, it isincidental—the Court caiunot know there is 
any injury ; there may be custom enough for both. 
The provision of the Constitution, as to impairing the 
obligation of contracts, has never been understood to 
extend to political rights or powers, but to contracts 
effecting property.—1 Kent, 390. Ifthe Legislature 
could grant away its political power, in the manner 
contended for, they migh list 


t nh an aristocracy. 
The Legislature cannot control public concerns, or 
restrain public convenience by means of contracts. 
Look at the effect! Are we to be confined to the bad 
roads of the country, to save harmless some old 
grant? Are rail roads, bridges, and other internal im- 
provements, to be thus restrained? It is impossible 
that the Legislature should have power thus by con- 
tract to restrain the improvements of society, for 
whose benefit the legislative body is constituted ? 

If the abutments of the bridge be on the land of 
Dyer, he can have his remuneration by writ of ad 
quod dainnum. It cannot be necessary, that the act 
granting this charter, should provide for the ad quod 
damnum; the general law provides for it.—1 Nott & 
McCord, 387. 


establi: 


By Mr. Justice Hircucocx : 
The complainant in this case. charges, that he, for 
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a long time has been, aa now is, the proprietor of a 
ferry across the Black Warrior river, opposite the 
town of Tuskaloosa, under a license from the Count 
y 
Court of Tuskaloosa County ; that the defendants un- 
der, and by virtue of an act of incorporation granted 
by the Legislature of this State, are about to erect a 
vy 
toll bridge a across the said river within a few yards of 
his ferry, which if completed will very materially in- 
jure, if not entirely des troy y the value of his ferry. He 
further states, that he is the proprietor of a piece of 
land on the north og of the river, upon which the de- 
? 
fendants intend to place one of the abutments of the 
bridge, and through which they intend to run a road 
leading from the br ridge, out to the main public road, 
leading from his ferry to the country. He contends 
that this act of the Legislature is in violation of his 
private rights, and prays an injunction against the de- 
fendants, prohibiting the erection of the bridge. 

The defendants have answered the bill, a have 
admitted the material facts as therein stated, but in- 
sist, by way of demurrer to the bill, that the com- 
plainant has not made out a case for the inter position 
of a Court of Chancery. Thei injunction, which was 


VW 


granted upon the filing of the bill, was, on hearing of 


the bill, answer and demurrer, dissolved, and the bill 
dismissed ; and the case has been brought to this 
Court for stilton, 


The complainant insists, that the grant to him of 


this ferry, is a contract between him and the State, 
and that this act of incorporation is unconstitutional 
and void. 

I. Because it operates to the destruction of his 
grant. 

II. Because it impairs the obligation of his contract 
with the State ; and, 











ee a ee ee ae 


—— 


o 


at af teme 


ae 


as 


~~ — Fr 





as 











JUNE TERM, 1835 
DYER TUS. TUSKALOOSA BRIDGE COMPANY. 


oS — 





III. Because it deprives him of his property, with- 
out due process of law, and without just compensa- 
tion. 

An investigation into the constitutionality of an act 
of a co-ordinate department of the government, is al- 
ways a delicate, if not a painful duty. But, when 
the rights of individuals are concerned, and the ques- 
tion is distinctly presented, Courts have no alterna- 
tive. Upon the faithful discharge of their duty, de- 
pends the “integrity and duration of. the govern- 
ment :” and if the Court, in the investigation of this 
case, had found the positions assumed by the com- 
plainant, sustained by the constitution and the laws, 
they would not hesitate to pronounce the act com- 
plained of, void. 

The Court has not, however, in the view which it 
takes of the complainant's rights, in this case, found 
any thing in the law complained of, which authorizes 
its interference. 

The laying off, reeulating, and keeping in repair, 
roads, high-ways, bridges and ferries, for the public 
use and convenience of the citizens, is an exercise of 
the supreme authority of the State, coeval with the 
institution of civil society, and indispensable to the 
free exercise of social and commercial intercourse, 
and as soon as men cease to roam abroad as savages, 
and lands become appropriated to private use, the re- 
servation for public accommedation of a sufficiency 
for these purposes, is necessarily implied, and the 
mode of regulating its use, is necessarily vested in the 
State. It is a part of the cmznent domain, and as 
such is treated by all writers on’ Public Law." It is 
upon this principle that roads are laid out, and that 
the citizens are compelled to contribute either in mo- 
ney or labor to keep them in repair. 


2 Vattel, lib. 1, 
ch. 20, § 249, 
Bynkershoek, 
lib. 2,chap.15. 
Domat,book 1 
tit. 8, 61 








*Atk. Die 
PAIK. Dig.36 


»~ 


oe 





CASES DETERMINED 


DYER TS. TUSKALOOSA BRIDGE COMPANY. 








Our Legislature, in the exercise of this authority, 
have delegated to the Judge of the » Cor unty Court and 
Commissioners of roads tu each county in this State, 
the power to lay owt public roads, to discontinue and 
alter the same, when found useless, so as to make 
them more useiui—to establish ferries, by granting 


‘licenses to individuals under certainregulations ;, and 


to erect free bridges, under the direction of the over- 
seers, or to rant licenses for toll bridges to individu- 
als, under certain regulations. But in all cases where 
ferries and toll bridges are, authorised, the rights of 
the individuals to whom the grants are made, are held 
subject to the superior and paramount rights of the 
community. ‘The only right secured by law to per- 
sons who have licenses to keep ferries, is that “no 
ferry shall be established within two miles of another 
already established,” and in case of toll bridges with- 
in three miles, and this right does not extend to ferries 
opposite to towns. In such cases, as many ferries 
may be established as the Court may think proper; 
and ‘in all cases bridges may be established along side 
of ferries, in the discretion of the Court; so that in 
this case, the right of the complainant was and is sub- 
ject to the establishment of ferries, and the erection 
of a bridge even by the County Court, in the imme- 
diate neighborhood of his f ferry. If the County Court 
could then 1, have authorised the erection of this bridge 
under the general road laws, it is not perceived that 
the Legislature, who have invested the County Court 
rith this discretion, are prohibited from making the 
grant directly. 
[tis true, that the grant of a ferry is a franchise. 


There are a great variety of franchises ;—some of 


them founded on valuable considerations, and neces- 
sarily excinsive in their nature, and which the gov- 
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4 


ernment cannot resume at their sini or do any 
other act toimpair the grant, without a breach of the 


contract. An estafe in sucha franchise necessarily 
implies that the government will not either directly 


ta 


or indirectly interfere with it, so as ‘to destroy or ma- 
terially impair its value, either by the creation of a 
rival franchise or otherwise. Buta orant of aferry |. 


over a public water course, and for the convenience 45s, 460. 


*, . 4 


of the community, is not such an exclusive grant as 
is contemplated in such a case. 

t, it is cc ntond !, on the part of the complain- 
ant, that, admitting . the = ane have the power, 
upon the prin: i ‘sof public policy, to authorise the 
establishment of this bridge, and iat destroy the 
value of this ferry, that this can only be done by mak- 
ing adequate compensation to him for this loss; on 
the principle that private property cannot be taken 
for public uses, without just compensation. If this 
was a private and exclusive grant, founded upon a 
valuable consideratio erefor, this argument 

ly be oood. go if we have SUuc- 
cessfully shewn, that this is not such a srant, as we 
think we have, then this principle does not apply. 
What property has the remabitinn3 in this ferry, ex- 
cept in its use? and by what tenure does he claim 


) 


the richt to this use? It was originally granted to 


4 


him for the benefit of the public: that public, it is 


ain { 
ii paid 
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would undoubt Cl 


now thought, pe ereater facilities—they have 
been granted ; and if his profits are thereby lessened, 


has he any cause of F sanlatebat! ? He received his li- 

cense subject to this contingency, and must abide by 

the consequences. , Suppose the public convenience 

should require the road leading to a ferry to be chang- 

ed, and the old road closed up. The County Court 
39 
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has the power given to them todo this. Can the 
owner of a ferry at the old crossing, say, that this 
must be done only upon paying him what he may 
loose by the change. The fallacy of the proposition 
appears too plain to admit of elaborate illustration. 

But, it is contended, that the Legislature have not 
only wrongfully destroyed the value of the ferry, 
but that they also wrongfully authorised the taking of 
plaintiff’s land for the abutments and the road. 

By the 9th section of the act incorporating this 
company, it is made the duty of the superintendents 
named in the act, to “select a site for the bridge, 
and also a site for a road leading to and from said 
bridge, and mark out the same, and apply to the 
court of roads and revenue for a jury to assess the 
damages, if any shall be claimed, for the lands the 
road may pass through, whose duty it shall be to ap 
point said jury, and as soon as the damages shall be 
paid by the company, to order the road to be opened, 
under the same rules and restrictions as other public 
highways, and which road shall be of the first grade; 
until it shall intersect other roads.” 

Admitting, that as well by the Common Law, as 
by the 13th article of our Bill of Rights, private pro 
perty cannot be taken for public uses, without just 
compensation, yet the Court can see nothing in the 
section above recited which conflicts with this prin- 
ciple. Here, as much ground as is necessary, for a 
road from the bridge to the matin pubiic road, is con- 
demned, and placed upon the fcoting of other public 
highways; but before it can be taken, a jury is toas 
sess damages, if demanded, which damages must be 
first paid before the ground can be used. This is the 
ordinary mode of condemning the use of lands m 

. 4 f 


such eases. A transfer of the fee of the land to tie 
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company was not necessary, and it is presumed, was 
not contemplated ; and should the bridge be destroy- 
ed, and the company dissolved, the use of the ground 
would thereby revert to the original proprietor. Itis 
decided in 2 Bay’s So. Car. Rep. 38—that the Le- 
gislature of the country is vested with the power to 
pass laws for laying off roads and highways in every 
part of the State, and to appoint commissioners to see 
them kept in repair, whenever they may think con- 
venient and proper, without any compensation to the 
owners of the lands through which they run. This 
itis said, is a part of the dex terre—a condition at- 
tached to all freeholds, and which existed before mag- 
nacharta. Liowever this may be, as to compensation; in 
this-case the Legislature have given the proprietor a 
mode of recovering damages, if he thinks proper to 
demand them, equal to the injury he may sustain. 
We are, therefore, in every point of view, in which 
this case can be viewed, clearly of the opinion, that 
the decree below must be affirmed 
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HIGHTOWER versus IVY. 


The indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the partics: and evidence of a parol agreement 
made at the time, varying the legal liability, is inadmissible. 

Proof of the insolvency cf the maker of a note, at the time of its assignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker. 

Where the maker of a note, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered, it is negligence on the part of such assignee, and he 
must, to that extent, sustain the loss. 


This was assumpsit, brought by Hightower, in the 
Circuit Court of Autauga. 

Hightower sold a slave to Ivy y, who gave his aote 
for the price. Ivy afterwards took up his note, and 
in lieu thereof, transferred by indorsement, a note 
which was payable to himself from one M: iples, to 
the said Hightower. 


The declaration contained five counts: the firstof 


which was in the usual form upon the assignment; 
the second and third were also on the assignment, 
but they contained averments of the insolvency of 
Maples at the time of the indorsement, and after- 
wards, and of the defendant’s knowledee of the fact: 
the fourth, was for a slave sold and delivered from 
the plaintiff to the defendant; the fiith, for money, 
and embraced all the averments of the common mo 
ney counis. 

It appeared from the bill of exceptions, that the 
plaintiff offered to prove, that at the time of the in- 
dorsement of Map! les’s note, the defendant promised 
to py the same if Maples should fail to doso; which 
evidence the Court refused to admit, except with re- 
ference to the fourth count, which was on the original 
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Judement having been given for the defendant: en 


the part of the plaintiff the case came to this Court. 


By Mr. ChiefJustice SarroLp: 


4 : . aal 17 st Ihenticrl ar tha C3r2119 

This action Was assumpsit, breoucnt ink tire Circuit 
‘ _— Hecet ys Loin amrainge La “ance 
Court by the present plaintiff against the defendant, 

~ tenn ecinew oe, oe, ee a= ' 
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defendant, and by the latter indorsed tothe plaintiff. 

The first count isin the usual form upon the note ; 
the second and third counts are also on the note, with 
averrments of the insolvency of the maker at the time 
of the indorsement, and ever since, and of the imdor- 
ser's knowledee of the fact: the fourth count is for a 
slave sold and delivered | y the plaintiff to the defen- 
dant; the fifth countis for money lent and advanced, 
money paid, laid out, &c. and for money had and re- 


ceived. ‘he plea was non-assumpsit. 
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From a bill of nies it apper seithind the stole 
tiff introduced as evidence on the trial, the note with 
the indorsementas described ; also, that at and before 
the apis { the  indorsment the defendant, as indor- 
ser, agreed with the plaintiff, that if the note was not 
paid by the maker, he would pay it. ‘This evidence 
was admitted by the Court im reference only to the 
fourth count, which was on the sale of the slave, and 
ruled to be inadmissible on either of the others. The 
opinion of the Court was further declared—that under 
the last count no evidence could be received, other 
than proof of ber actually received ; also, that the 
evidence offered, to prove that the indorser agreed to 
be smeiaitle if Maples did not pay, could be addue 
ed only under the fourth count, as it was. variant 
from the operation of the written assignment. The. 
plaintif proved that after the lapse of five or six 
months from the time of the indorsement, the note 
was presented to Maples for payment, and not paid, 
and that about one month thereafter, he the plain 
tiff, notified the defendant of the fact,and urged pay- 
ment of him; that defendant then agreed to return 
the slave, which was the consideration for the assign- 
ment of the note, and take it up, making no objection 
to want of diligence in regard to it; that shortly af def 
terwards, however, t the defendant refused to do so, § Me! 
oe then told plaintiff that unless he sued Maples in J ° 
ew days, he would be no longer bound as an indor- side 
ser, to which he replied that no court occurred s0 
soon, but that Maples should be sued to the first 
court—to which the defendant made no objection. 
The plaintiff then, by proper evidence, proved, that 
before the then next court, he did sue Maples, ob 
tained judgment, and had execution levied on a ne- 
gro as the property of Maples, which was released 
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on it being ascertained it did not belong to him.— 
The plaintiff then offered to prove that at the time 
of the transfer of the note, and since, Maples had been 
insolvent; but the Court excluded it as inadmissible. 
It was also in evidence that the defendant had pur- 
chased a slave from the plaintiff, and gave his note 
for the price, and after it fell due, transferred the note 
of Maples to the plaintiff and took up his own. It 
was also in proof, that Maples had offered to pay the 
plaintifi about $200 upon his own note, which plain- 
tiff refused to receive, because suit had been com- 
menced upon the note. ‘The Court then instructed 
the jury, that neither the agreement when the note 
was transferred, nor the imsolvency of the maker, 
would excuse the plaintiff from due delgence in de- 
manding payment, and giving notice to the indorser 
of the non-payment; and that ifthe plaintiff had act- 
ed so negligently that the indorser would sustain a 
loss by having the note returned upon hin, or if he 
could have received the money or any portion there- 
of, and failed to do so, that he must bear the loss; 
and this was all the evidence offered and received. 

The plaintiff now assigns as erroneous, 

|. That the Circuit Judge refused evidence of the 
defendant's promise, made at the time of the assign- 
ment, to pay the note in the event the maker did not ; 
except in reference to the count on the original con- 
sideration. 

In this, the views ot the Circuit Court were cor- 

The assignment in writing at the time plaintiff 

received Maples’s note, is the highest and best evidence 
ofthe contract of assignment. ‘This can not be va- 
ned or controled by any evidence of a parol agree- 
ment to the contrary. of the same date. ‘This prinei- 
ple has been recognised by previous decisions of this 
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Court. ‘The parol evidence was admitted in refer. 


ence to the count on the original coutract for the 
slave. ‘The mages vas entitled to nothing more. 
3 Stewart,271 Sea Sumervidie vs. Sievhenson & Johnson. 
2. Itis nhon ae as erroneous, that under the com. 
mon money count, the Court held no other evidence 


ho - \} ur gett 1} y l,< ] *" s ro At , 
suilien ont th mons y ack Ui} had a ind rec eived. 
re ‘ } =. 7 

ine re ca purports to disciose all the evidence 


ofiered in the case, and shews that no money was e- 
aid cut or expended, or had and received 
between these parties. had there been no evidence 

of the consideration of the contract, or any shewing 

: that money had passed between the parties, the plain- 
tif might thea been entitled to recover on the money 

count, uniess his richt was lest from his neglect to 

use the necessary diligence iu collecting from the me 

lity of the inderser. It is 
said a bill cr note is evidence in support of the counts 
for motiey lent, paid; had and received; but that tt 
is only so as between the original = toit. Thus, 
liis prise facte evidence of money lent by the 
money lent by the 


Fe 
I 

? sgt 7 1 Wad Ms v) 
dbs 


MM Ld. Rarm. Payee to the maker—/{ Ci Ph VS. arin, ) Me an IN- 
—" burr. dorsement is prima facie evidence of money lent by 

the indcrsee to bis immediate indorser.. But itis 
Bayh. 161-23 clearly maintained that these anerren ents are but prr- 
Ev. 279. ma facie evidence of such consideration, and the 


other evidence in tlus case fully estal tis hes the con- 
ave been no dec 


trary. ‘There seems cision of the 

Cirouit Court avainst the note as evidence to this ex- 
tent. I would understand the opinion of the Court 
on this point to lave been only, that the money count 
was sustainable alone upen evidence of actual cash 
lent, paid out, or had and received, in the manner 
charged in the count. I would not infer from the 
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language of the exceptions, that the opinion of the 
Court was, that no other evidence would sustain the 
allegation of money /ent and — or of money 
paid, laid out, and expended, by the plaintiff for the 
use of the defendant, than of money had and received 
by the defendant, for the use of the plaintiff; but if 
such were the construction, still the idea of any mo- 
ney having passed in either way, is fully negatived 
by the bill of exceptions. It purports to contain all 
the evidence, and none such is disclosed ; consequent- 
ly no injury could have resulted to the plaintiff from 
such an opinion, had it been expressed. 

A further assignment of error, is, the charge of the 
Court, that neither the agreement by the indorser, at 
the time the indorsement was made, nor the insolven- 
cy of the maker of the note, would excuse the plain- 
tiff from due diligence in regard to demand and no- 
tice. 

It has already been remarked, that the parol pro- 
mise, made at the time of the indorsement, can not 
vary or control the legal effect of the latter. The 
law in this respect is holden to be, that neither the 
bankruptcy, or known insolvency of the drawee of a 
bill, or maker of a note, will excuse the necessity of 
demand of yayment, aud notice thereof" The pre-a) gaund. Pt. 
sentment of bills, notes, &c. for payment, is a condition pt i gee 
precedent, as regards the respective parties, who not ted therein. 
being primarily lable, are in the nature of sureties »Chitty, jr. on 
that the parties primarily lable, will duly honor the er 
instrument.” Chitty recognises the principle, that 
neither the known insolvency, or bankruptcy of the 
drawee or maker, render presentment unnecessary.‘‘!- 4% 
Then, it results, that neither of these grounds could 
excuse the want of due diligence. What was neces- 
sary toconstitute due deligence, under the circumstan- 
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ces of this case, does not appear to have been made 4 
question. Nor does it appear that any point was 
made, or any decision given, respecting the defen. 
dant’s offer, (at the time he received notice of the nop 
payment,) to return the slave; or the effect, as a waiver 
of diligence, of any thing that then transpired ; the 
presumption therefore, is, that if any instructions on 
these points were given or requested, the law was 
correctly expounded. 

The last error assigned, is, the instructions to the 
jury, that if the plaintiff could have received any por. 
tion of the money, and failed to do so, on the offer by 
the maker to pay him, he, the plaintiff, must bear the 
loss. 

The offer of payment, was by the maker, the pn- 
mary debtor: if the money due on the note, or any 
portion of it, was tendered to the indorsee while he 
was the holder of the note ; if he refused to receive 
it, and by means thereof so much has been lost of the 
debt, he is chargeable with the neglect ; and accord: 
ing to my conceptions of the law and justice of the 
case, he must sustain the loss. ‘The pendency of the 
suit was no objection to his receiving the money. 

Judgment affirmed. 
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BAYLOR versus SCOTT. 


When a sheriff sells property upon an execution, which is encumbered by a 
deed of trust, on which a sum of money is to fall due some months aftemthe 
sale, the sheriff cannot legally adjust the trust debt, of his own authority, by 
paying the money to become due upon it, out of the proceeds of the sale. 

the plaintiff in execution—not the sheriff—is entitled to the benefit of a trust 
deed on payiug off the debt secured by it; and the trustee will be bound to 
execute the trust. 

Where a sheriff, in his return, offers an excuse for not paying over the whole of 
the money, which is insufficient, the Court would be bound to disregard such 
excuse, in a proceeding against the sheriff. 

lna proceeding against a sheriff, his own return is not conclusive in his favor, 
either as tothe law or the facts involved. 

The act of 1807, giving a defendant in execution a summary remedy against a 
sheriff for failing to pay over an excess collected by him on such execution, 
provides that such defendant shall have the same remedy that plaintiffs in 
execution are entitled to against a sheriff, for failing to pay over money col- 
lected; but that act must not be so construed as to extend to defendants in 
execution the remedies provided for plaintiffs in execution, by subsequent 
statutes, whereby the limitation as to the time of commencing the proceeding 
isomitted, the time of notice abridged, and the penalty increased. 

Tae act of 1807 is to be construed with reference to laws then in existence. 


Baylor, who had been a defendant in execution, 
instituted a proceeding, by motion, in the Circuit 
Court of Jefferson, against Scott, the former sheriff 
ofthat county, for failing to pay over a sum of mo- 
ney, which he alleged, the said sheriff had received on 
the execution, beyond what was sufficient to satisfy 
it The judgment against Baylor was for $749 22 
tents, besides $51 26 cents costs. In virtue of an 
execution issued thereon, Scott, the sheriff, sold pro- 
perty to the value of $1047 87 1-2. In reference to 
twoslaves, part of the property sold, the sheriff’s return 
chewed that they were sold subject to a deed of trust 
in favor of one Steel, for $398 39 1-4; that the whole 
of the property sold amounted to $1047 81 1-4; 
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leaving, after deducting the claim under the deed of 
trust, $649 39 1-4 to be applied on this execution. 

The plaintiff in the motion objected to the author- 
ty of the sheriff to adjust any demands but that of the 
execution. In urging this objection, he offered the 
deed of trust in evidence, to shew the true amount 
due on it, and the time when it became due. He 
also offered to prove that he did not owe Steel part 
of the amount set forth in the return, and that the 
plaintiff in execution had not purchased the trust 
debt: all which evidence the Court rejected ; and 
decided that the sheriff’s return was conclusive asto 
the matters set forth in it; and that the return not 
shewing a surplus or excess, the motion could notbe 
sustained. 

The notice given to Scott of the motion to be made 
against him, purported to have been given during the 
same term at which (on the fourth day thereof) it was 
to have been made. 

The parties appeared, and the motion was conti 
nued. About two years had expired from the time 
the execution was issued, until the time when the mo- 
tion was brought. 

The questions presented for the decision of this 
Court, involved the legality of the instructions given 
and refused by the Court below ; and that of the 
judgment in overruling the motion. 


Crass, for Plaintiff, insisted—that as it appeared 
from the return that there was an overplus, the she 
riff in such case, could not save himself from a judg: 
ment against him, by shewing how he had disposed 
of the money, otherwise than by paying it over. 

That the sheriff’s return is conclusive in his own 
favor, (said he) is an extraordinary doctrine ; and 
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one that will certainly not be sanctioned by this 
Court. What right had the sheriffto pay away the 
money to satisfy our debt? We had not made him 
our agent for that purpose. But the return in fact 
shews, that the property was sold subject to the lien 
of Steel. If this 1s to be taken according to the plam 
import of the mene, the property was sold in its 
encumbered situation, and was still liable for Steel’s 
debt; yet the sheriff took it upon himself to pay it 
out of the money he had received from the sale, les- 
sened as that amount had been by the lien! He 
might as well state m his return, that he had dispos- 
ed of the surplus for eharitable purposes, or that he 
had scattered it to the four winds of Heaven. Deeds 
of trust are often mattersof erave investigation before 
courts of justice: had the sheriff a right to assume 
the character of a judicial officer, and to determine 
on the validity of this deed of trust ? Had hea right, 
also to pay it before it was due, out of the debtor's 
money, without his consent? ‘i'here 1s a law an- 
thorising the plaintiff in execution to pay off a lien 
previous to sale; but he cannot still take the proper- 
ty out of the hands of the trustee: he can only there- 
by put himself in the go of the cestu: que trust. 
The sheriff can find no justification for his proceed- 
ig under this act—Aikin’ s Digest, 268. But, un- 
der the charge: of the Court, it seems to have been of 
ho consequence what disposition th e sheriff had made 
of the money not ‘adi over, provided he set it forth 
in his return. If he had thrown the money away, 
and had so returned it, it would have been equi ally 
available with the payment of Steel’s debt. 

The record of a former motion of Baylor against 
Scott, was introduced in evidence. In that case Bay- 
lor moved the Court to have the judement entered sa- 
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tisfied. Baylor was unsuccessful; but the motion 
went off on a matter of abatement. The point in 
controversy there, could therefore be no defence on 
the ground of former trial. 

1 Starkie 191, 198, 195, 199, 201—10 Vener’s Abr. 
446—, Wilson, 240—Norris’s Peake, 64. 


Peck, contra, urged, that if on considering the en- 
tire case, this Court should be of opinion that the 
Court below came to a right conclusion, although 
some points may have been decided wrong; they 
will nevertheless affirm the judgment. ‘Taking the 
sheriff’s return altogether, and permitting it to ex- 
plain itself, it will be apparent that the property was 
not sold sudyect to the lien, although that word is 
used. It is plain from the connexion that the mean- 
ing was, that the property was sold for a certain 
amount, subject to a deduction (from the amount) of 
the debt to Steel, secured by deed of trust. The 
amount for which the property was sold also illus- 
trates the meaning. It was sufficiently large to free 
the property from incumbrance. 

But the plaintiff mistook his remedy. By the 
act of 1807, the defendant in execution is allowed the 
same remedy against the sheriff that was allowed to 
the plaintiff in execution. This same act gave the 
summary remedy in favor of the plaintiff in execu- 
tion. This act, which is the only one on which the 
defendant in execution can rely, required the party 
making the motion, to give the sheriff ten days previ- 
ous notice of the same ; and the motion must be made 
at the next succeeding term of the Court, when, if 
judgment was rendered against the sheriff, it was for 
the amount in his hands, and fifteen per cent. per 
annum, until paid. The plaintiffin the motion has 
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not come up to the requirements of this law, either 
in the time of notice given, or in the time of com- 
mencing the proceeding ; yet this is the only law 
that gives asummary remedy to the defendant in ex- 
ecution. ‘This law, making the remedy the same as 
that in favor of the plaintiff in execution, could not 
be coustrued to refer to future laws that might be 
passed in favor of such plaintiff. Yet the plaintiff in 
this motion seems to have intended to proceed under 
asubsequent act in favor of the plaintiff in execution, 
which increases the penalty against the sheriff. Sure- 
ly, the Legislature in providing a remedy against a 
sheriff for neglect of duty, and in affixing a penalty, 
did not look into futurity, and designedly make that 
remedy and that penalty depend on a contingency. 
In penal laws there should be all possible certainty. 
The reason of the case may illustrate the meaning of 
the Legislature. It would surely be wrong that ‘the 
defendant in execution should have it in his power 
to postpone the remedy for three, four, or five years, 
and then make his motion and recover the amount 
with five per cent. per month, in the way of dama- 
ges. But by the act of 1807, ifthe summary remedy 
was resorted to at all, it must be at the next Court. 
In this case, the party delayed~- proceeding nearly 
three years: he thereby lost his right to proceed in 
this summary way. 


By Mr. Chief Justice Sarro.p: 

This was a proceeding instituted by motion in the 
Circuit Court, by the plaintiff in error, against the de- 
fendant, as late sheriff of Jefferson county, for failing 
to pay over to said plaintiff in error, who was defend- 
ant in an execution, a certain sum of money, which 
it was alleged said sheriff had levied and ce ollected out 
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of the plaintiffs property, it being an excess over the 
amount necessary to satisfy the whole judgment, 
with interest and cost; and which, on demand, had 
been refused. 

‘The facts, as disclosed by the record, are the fol- 
lowing. At October term, 1830, of the Jefferson Cir- 
cuit Court, ajudgment was rendered in favor of Me- 
Gregor & Darling against Baylor, the plaintiff in er- 
ror, tor $749 22, besides $51 26 cents costs of suit, 
upon which af. fa. was issued to Scott, as sheriff: 
by virtue of tits execution, he levied upon and sold 
property of the plaintifi to the value of $1047 87 1-2. 
Part of the property thus sold, consisted of a negro 
hoy xbout ten, and a girl about twelve years of age, 
the proceeds of which amounted to $650. 

In reference to these two slaves, the sheriff return- 
ed upon the execution, that they were sold to the 
plaintiffs in execution, by their agent—(subject toa 
deed of trust to Thomas M. Adkins trustee, to secure 


a debt to Maj. J. Steel, for $356 69, due four or five 





months cage ye with interest for twelve months, 
and the costs of said deed, and twelve dollars for the 


hiro of the boy fer three months, he having been hir- 
ed by the defeudant im execution, before the levy, for 
that time, and the wages paid to him, making’ the 
whole Hen of Steel $868 39 1-4.) The return also 
state! the proceeds of other property levied upon and 
rold af the same time, making with the sum mention- 
ed 1047 81 1-4. cents, and leaving, (as the return 


reads,) after deducting the claim under the deed of 


trust, &c. 2649 39 1-4 to be applied on this execu- 
ton. 

[t is also shewn, thaton the trial of the motion, the 
piaintiil in error, in urging his objection to the au- 
thority of the sheriff to adjust the demands mention- 
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ed, other than the amount of the execution, and to 
the manner of his doing so, offered in evidence said 
deed of trust, to shew the true amount due upon it, 
and the time payable - also offered to prove that the 
plaintiffs in —— had ‘not purchased the trust 
debt, and that he did not owe Steel th he twelve dol- 
lars, allowed as hire for the boy; all which evidence 
the Court rejected. He then moved the Court to dis- 
allow these last mentioned SS - but the Court 
overruled the motion, and decided, that the sheriffs 
return was conclusive as to the echo set forth in 
it, and that the return not shewing a surplus or ex- 
cess, the motion could not be sustained. 

From the bill of exceptions it further appears, that 
in bar or cso to the motion, the defendant in- 
troduced as evidence, a record, shewing, that a previ- 
ous motion had been made in the case of McGregor 
& Darling Vs. Baylor, at the instance of the defend- 
ant, against said sheriff, to compel him to enter a cre- 
dit on the execution to the full amount for which all 
the property levied upon, had been sold, and that the 
motion had been overruled. 

Upon consideration of the case now before us, this 
motion was also overruled. 

The present plaintiff assigns for error various caus- 
es; embracine— 

The rejection of his evidence, shewing the cir- 
cumstances under which the sheriff had allowed, and 
paid, other demands than the execution. 

2. The decision, that the sheriff’s return was con- 
clusive evidence as respects the matters therein con- 
tained, so that no excess in his hands could appear. 

3. The judgment overruling the motion. 

According to the views we entertain of the law 
governing motions of this kind, a brief investigation 
11 
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of the subject will suffice ; especially of the two first 
points presented for consideration. 

If it were conceded that the sheriff had authority 
to adjust the trust demand, and extinguish the suppos- 
ed lien under the deed, it would follow as a necessary 
consequence that his conduct would be subject tole- 
gal.scrutiny for any alleged abuse of that power. 
It while liable to the summary redress for failing to 
pay over money made on an execution, or to restore 
an excess, he shews by his return a different applica- 
tion of the money, the Court would be competent to 
investigate the circumstances, so far at least as dis- 
closed by the return and other parts of the record, 
and ifit appear to have been misapplied; to hold him 
responsible, as in case of payment in his own wrong: 
or should it appear thata sheriff has assumed a judi- 
cial power, or private agency, with which he was 
not clothed ; and by his official return he offers the 
exercise — as an excuse for not accounting for 
money which he otherwise should, the Court would 
be bound to disregard the excuse, and decide the case 
as if unconnected with it. ‘The cause stated in this 
return, of there being no excess, is, that the sheriff 
gave a priority to a trust debt, &c. having sold the 
2, prope rty subject to that lien. Was he authorised to 
do so? It is provided by statute," that a plaintiff in 
vxecution may have the benefit of a deed of trust, on 
paying of] ‘the debts secured by it ; and on such pay- 
ment shall be placed in the situation previously oc- 
cupied by the person for whose benefit the trust was 
exee uted, and the trustee shall execute the trust for 
him inthe same manner. ‘Thus it appears, that if 
these plaintiffs im execution had paid off the trust 
debt, the trustee alone, pursuant to the directions of 
the deed, not the sheriff, by virtue of an execution 
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the sh asl hat oat anit the principal, interest, and 
costs, levied on an execution.” Another. section of 
the same act, (the law above referred to’) in prescrib- 
ing the mode of redress to the plaintiffin execution, 
against a sherifi who has actually made the money 
on execution, or rendered himself responsible for it, 
as in case of a voluntary escape, provides, that it shall 
be lawful for the creditor or plaintiff in execution, 
upon a motion, made ai the next succeeding Court 
from which such writ shail issue, and on ten days 
notice given, to demand judgment against such ofli- 
cer for the money mentioned in such writ, or so much 
as shall be returned levied thereon, with interest at 
the rate of fifleen per centum per annwin thereon, from 
the return day of the execution, until the judgment 
shall be discharged, and such Court shall award judg- 
ment and execution accordingly. It may be obsery- 
ed, that in this proceeding the plaintiff in error has 
failed to pursue the course prescribed, in two respects. 
Instead Fine fan enpe notice ne mqunnd by Shay 
tute, the notice pi irports to have been given during 
the same term at which, en the fourth d: Ly thereof, 
the motion was to have been made: in fact, the mo- 
tion was entered on the rule docket, bearing equal 
date with the notice. But as the parties are shewn 
to have appeared to the motion at the first term, and 
it does not appear that the sheriii objected to the no- 
tice, but that the cause was continued until the next 
term, let it be conceded that this defect, if otherwise 
available, has been waived. ‘Then how stands the 
other objection, that the motion was not made at the 
next succeeding Court from whence the writ issued, 
but two years or more thereafter. 
The act of 1819," prescribes no form of remedy, 
being only declaratory of the sheriff’s duty, and of 
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the amount of penalty incurred by his failure to pay 
the same over to the party entith ‘d : it therefore can 
afford no aid in the determination of this question. 

The act of 1826," is the only remaining one which 
can be supposed applicable to this case. . provi to 
insubstance, that whenever any sheruf shall fail o 
refuse to pay over any money collected | 


Vy ‘ae pe 
any execution, on the application of the plaint?ff, it 
shall be lawful for the Court, upon one day's notice 
being given to said sheriff, and on motion of oe 
tiff in execution to render judgment avainst the offi- 


cer thus failine, and his security, or any or either of 


them, for the amount of money thus received, to- 
gether with five per centwm upon the amount of the 
execution, as lama Fes for each and every month de- 
tained. 


Now, the enquiry arises, does the act recited, of 


1807, providing for the restoration to the defend lant 
inexecution, of any excess of money collected, enti- 
tle him to the same remedy pewers ved to anwar 
in execution by the statute of 1826, last referred to? 
The penalty is materially different, having been rais- 
ed from fifteen per cent. per ann. as by the former, to 
jive per cent. per month as authorised by the latter act: 
also the notice has been reduced from ten days to 
me. It isin the nature of a penal statute, requiring 
astrict construction. If it can be applied for the 
benefit of defendants, as nothing of the kind is there- 
in expressed, it must be by 

principle alone, that the Legislature has substituted 
the latter act for that section of the act of 1807, to 
which, defendants, by a different section of the same 
act, were referred for their remedy, in case of any 


implication, and on the 


1 


surplus or excess withheld from them, both which 
provisions have already been qnotod. If by fair 
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we 
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construction, the early act provided for defendants in 
reference to excess, not only the cotemporary remedy 
allowed to plaintiffs in execution, but ‘des any modi- 
fications of it that might exist when subsequently re- 
sorted to, the changes in the statute would inure 
equally for the benefit of defendants: but is such 
construction wrawsapeth ? ~='The language of the ear- 
ly statute as already quoted, is, that the sheriff “ shall 
be liable to the like penalty and judgement in favor of 
the debtor, as zs prescribed and directed by law in 
favor of the plaintiff,”"—not, as zs, or may be pre- 
scribed. 

It is necessary to notice another difference between 
the remedy, as prescribed by the early and late sta- 
tutes referred to, or at least, in the express provisions 
of the two: it is that to which I have previously ad- 
verted, that the act of 1807 authorises the summary 
proceeding only “ upon a motion made at the next 
succeeding Court” from which such writ issued; 
when that of 1826 contains no express limitation of 
the time for making the motion. It may be a ques 
tion whether the pe statutes on this subject, 
should not be regarded as acts in pari materia, so as 
to extend the requisition to them all, even in respect 
to plainti ffs, that the motion shall be made at the next 
succeeding term of the Court from which the execu- 
tion issued. This, however, is not a question now 
presented for consideration, and no opinion is intend- 
ed to be intimated upon it. But with reference to the 
debtor or defendant in execution, the act of 1807, con- 
taining his only authority for restitution to an excess, 
inthe summary mode, he must adopt that remedy, 
if at all, within the time prescribed. We can not, 
on the principle of the statutes being in par? materi, 
disregard the time, and apply the provisions of the 
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subsequent act to the case of debtors ; reasons to the 
contrary are, that the relief to debtors or defendants 
in execution, is not mentioned in the latter, the re- 
medy 1s more rigorous, and is of a penal character, 
and the limitation of time is not expressly waived 
by it. 

It can not be maintained that the defendant in er- 
ror has waived this objection. ‘True it is, that he ap- 
peared and made defence to the motion in the Cir- 
cuit Court, and it is not shewn that he claimed this 
exception ; but he being successful below, was un- 
der no necessity of spreading the exceptions he may 
have taken to the decisions of the Court, upon the 
record, and nothing appearing of record can have the 
effect to negative the idea that he may have urged 
this objection to the Court, and been overruled ; if 
he did, the plaintiff’s bill of exceptions would not 
necessarily shew it. Besides, the limitation in this 
respect, stands on a principle different from the or- 
dinary limitation of actions; in respect to the latter, 
a subsequent promiseto pay, would constitutea waiv- 
er of the defence, and by the rules of practice defend- 
ants are required to plead it, so that their failure to 
do so, implies a waiver. Here, the question relates not 
tothe right involved, but to the summary jurisdic- 
tion of the Court, and we think the failure to plead 
this matter does not constitute an estoppel. Advan- 
tage of itis now claimed in argument, and this-ground 
alone was sufficient to have justified the decision of 
the Circuit Court, overruling the motion; that dif- 
ferent reasons were there given for the decision does 
not vitiate the result. If the judgment should be 
reversed, and the cause remanded, there is nothmg 
to prevent the defendant in error from availing him- 
self of this objection to the remedy on a future trial. 
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We are therefore unanimous in the opinion that 
the judgment must be affirmed. 


a 
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DOBBS, et eo. versus DISTRIBUTEES OF COCCKERHAM. 


The Orphans’ Court, in this State, has jurisdiction in a case of adminis. 
tration, where the truth of an iaventory is contested ; and may try 
and decile the question, whether, or not, certain property belongs 
to the estate. 

In setiling a contest of this kind, the Orphans’ Court has authority to 
summon a jury to determine questions of fact, on which the parties 
interested may be at issne. 

Where, ia such a case, it is decided that certain property, not embrac- 
ed in the inventory, belongs to the estate, the Court has power te 
direct 2 division of such property among the distributees ; or if that 
cannot be done, a public sale of the property should be ordered, as 
provided for by the statute, aud the proceeds of such sale should be 
divided, and it is error for the Courtat once to give judgment against 
the administrator in cash, in favor of the distributees, for the value 
of the property as assessed by the jury. 

The jurisdiction catended to the County Court in cases of this charac- 
ter, does not deprive parties of their remedy by action on the bond, 
or by bill in chancery. 


This case came to the Supreme Court, on the fi- 
nal decree of the Orphans’ Court of Pickens, in rela- 
tion to the settlement of an estate. 

Dobbs and Cockerham, administrator and admin- 
istratrix, of the estate of William W. Cockerham, hav- 
ing been required to make final settlement and dis 
tribution of the estate of their intestate, the defend- 
ants in error, heirs of said estate, filed a statement, 
alleging, that the administrator and administratrix 
had net made a complete inventory of the estate; 
that certain slaves mentioned and described in the 
statement, had been wholly omitted, and no return 
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made thereof, and that the said slaves had gone into 


the possession of the ead plaintifis in error. 

A demurrer having been tendered on the part of 
the administrator and administratrix to this state- 
ment, aid it being disclosed to the Court that no in- 


ever been tiled, the demurrer was over- 


ventory | d 
ruled, a oe leave given the representatives to file an 
mventory, and to answer to tue statement. 


my . 49 


The answer of the plaintilis in error, set forth, that 
the slaves mentioned in the statement of the defend- 
ants, were not of the estate of their intestate, but had 
been loaned to him during his lie time, and proper- 
ly belonged to the administratrix and her children: 
that only four of the said slaves were in the possession 
of the intestate at the time of his death: that the re- 
sidue had been distributed in his hfe time among the 
children of the sbaiihie poe foul that the fone in 
possession of intestate at the period of his decease, 
had since that time remained in the possession of the 
administratrix, as her own property. 

see defendants in error demurred, likewise, to this 
answer, which being overruled, they pe agentes 
iin the loan, &c. and averring the slaves to be 
the property of the estate, aud subject to distribution. 

fter a demurrer to this reply, issue was Joined 
upon these allegations, and a jury being summoned 
lotry the facts, they found the four slaves above men- 
tioned, subject to distribution, and assessed their va- 
lue and ens value of their hire, while in possession of 
the nlaintit 

A motion in arrest of j judement having been then 
arsued and denied, the Court rendered a final decree, 
including a decision upon the whole value of the es- 
tate, as before inventoried avd sold, and the amount 
of the verdict of the jury ; and gave judgment for a 
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certain amount.in money, in favor of the distributees 
of Cockerham’s estate. 

To reverse this decree the plaintiffs tcok their writ 
of error. 


Peck, for Plaintiffs in error—Argued, that the dis. 
tributees, in proceeding against the representatives 
of the estate, mistook their remedy; and the Court 
mistook its powers. 

The County Court for the transaction of orphans’ 
business, (he said,) isa Court of special jurisdiction. 
It has not general common law powers. If we would 
know what such a Court may do, we must look to 
the statutes from which its powers are derived. It 
can exercise no powers but such as have been express 
ly delegated to it. It may be true, that a revising 
tribunal will not be very strict as to the formality of 
the proceedings of such a Court as this, provided it 
keep within its jurisdiction; but it will be held to 
strictness in regard to the limits of its jurisdiction. 

We have no law authorising this Court to enquire 
whether certain property did, er did not, belong to 
the estate. It became the duty of the represents 
tives, to return to Court within three months, an im 
ventory, upon oath, of the goods and chattels, rights 
and credits, of the estate of the intestate; which, if 
received by the Judge, was to be made a matter of 
record. Such record cannot be afterwards impeach 
ed, except for fraud. 

The inventory became the foundation, on which 
the settlement and decree should have been made. 
With the sale bill, it forms the foundation of all the 
subsequent proceedings. A notice is required to be 
At this time the 
their ob 


partics interested, may come in and make 
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jection ns to the account stated. And then the Judge 
js not to call a jury and try the issue, but he is to hoa 
all that is to be said; a: nd, if it seems to be necessa- 
ry, he may ro-state the account > or he may appoint 
auditors, before whom the parties may appear, and 
make their statements and explanations. ‘These an- 
ditors may then re-state the account, and return the 
sme to Court. Such is the mode pointed out by 
the statutes; but we find nothing there to justify this 
proceeding. ‘I'here are cases in which a Court may 
impannel a jury, as in a case of contempt in assess- 
ing a fine; also, where it shall be suggested that the 
administra ator has appropriated to his own use @ por- 
tion of the funds of the estate, which is denied by the 
administrator on oath. These, perhaps, are the only 
two cases where the Court possesses the power. The 
funds here spoken of must be money: it must be 
the funds of the estate. The return shews what 
these funds are. In such case a jury may be call- 
el; but the Court cannot impannel a jury without 
express wuthority. 

Where a question arises, whether certain proper- 
ty does, or does not belong to the estate, the persons 
intere ied can have the questio: 1 investigated, and the 
alministrator is entitled to a common law trial. 

But can the Court go back, behind the inventory, 
and raise a question as to the right of certain proper- 
ty, whether it belonged to the estate, or to the repre- 
sentative in another richt? I contend that the Coun- 
ty Court has no such pone. 

But if the jurisdiction of the Court were admitted, 
the proceedings would still be erroneous. ‘The ver- 
dict goes beyond the issue, and the judgment beyond 
the verdict. The only issue was, did certain slaves 
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belong to the estate? ‘The jury find that a part of 
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them did belong to the estate : they fi find also po Va 
lue of those slay es, the time they were in the posses. 
sion of the administrator and administratrix, and the 
value of their hire for that time. And the Court, 
instead of directing that these slaves should be em- 
braced’ in the inventory, and go in the ordinary course 
of distribution, gave judg ‘ment against the administra 
tor and administratrix, for their value in money, and 
also for the amount of their hire. 


SHORTRIDGE, contra.— There has been a settlement 
of the estate. If there should appear to be error as 
to the four negroes (but I conten A there was none) 
there would be no need of overturning the entire set- 
tlement, or otherwise disturbing the: final distribution 
of the estate, except as to those slaves. 

The most important question is, whether the Judge 
of a County Court has a right to call on an adminis- 
trator to make settlement for property, belonging to 
the estate, not embraced in the inventory, as well as 
for property that is so embraced? Is the Judge li- 
mited to the inventory and sale bill? 

By reference to our statute,” it will be seen that 
the County Court, as to final settlement and distribu- 
tion of the estate, is one of ‘extensive and a mple ju- 


isdiction. And my Lord Coke says, that wherever 
a vein er is granted, all is gr anted that 1s necessary to 
carry the power into effect. It does not vitiate the 
proceecdin 


s that the sade called in the aid of a jury. 
If the statute had not given that power, it would still 
have been incidental to the meee granted. If the 
Judge had the right to settle the matter, he had a 
right to call in aid—whether you call that aid jury- 
men or auditors. But the act authorises a jury im 
any case where it may be necessary. The Judge, 
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in this case, was more regular and formal in his pro- 
ceedings than in the County Court. He required a 
statement, and a regular issue to be made up between 
the parties. 

If the act had not given the power of summoning 
ajury, d&c. yet the Judge would have had the power 
in on way it is possessed by a chancellor, who may 
atany time have the aid of a master, of auditors, or 
ofa jury, as to matters of fact. The Judge might 
have decided all he did decide, himself: is there, 
then, any reason for overturning the proceeding, be- 
cause, out of abundant caution, he called in the aid 
ofa jury.’ 


1 ae -_ 
As to 4 the final 31 1ent or Gaecree veing errone- 
ous, I contend that it was the fault of the administra- 


tor and administratrix, that this property was not em- 
braced in an inventory, and could not, therefore, go 
in the ordinary course of distribution; they were, 
therefore, liable to a judgment against them for the 
value of the slaves, and the amount of the hire in 
money. 


By Mr. Justi tice Hrrcucock : 

The plaintitts rn error, who are administrator and 
administratrix of aye W: Coc ence: deceased, 
were cited before the Judge are the County Court of 
Pickens county, to make final sctilement of their ad- 
ministration, and to . distribution of the estate 
among the heirs. At the hearing before the Judge 
in October, 1833, the defendants in error, a part of said 
heirs, filed a statement as follows: 


Tr al 


Che distributees, in the above case, allege and 
aver, that the said administrators have not made a 
- 


true and perfect and complete invento ry of the perso- 
nal estate of their intestate, but that the »y have neg- 
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en ate 


lected and omitted to return in said inventory, the 
following negroes, to-wit, Hannah, &c. (some nine or 
ten in number.) The distributees farther allege, that 
the aforesaid negroes came to the possession or know- 
ledge of the said administrators, and ought by them to 
have been embraced in their inventory of the estate of 
their intestate, and should go in course of distribu. 
tion among the distributees.” 

To this statement the plaintiffs in error demurred; 
and it appearing that they had not filed any invento- 
ry, leave was then given them to file one, which was 
done, and which was recorded. 

On argument, the demurrer was overruled ; and 
leave was given them to answer or plead to issue; 
which, at their request, they were to make under 
oath. Leave was also given the distributees to file 
an amended statement; and leave being given to ei- 
ther party to have subpcenes, and commissions for 
testimony, the case was continued to January, .1834, 
at which time the administrators filed their answer; 
in which they state,— 

“That the intestate, before his marriage with Nan- 
cy Cockerham, (who is one of the respondents) was 
intermarried with another woman, since deceased, by 
whom he had children, towit, the said Wm Cockerham 
and Cockerham, who, by her intermarriage with 
Elsey Hunt, became the mother of Wm. and Huron 
Hunt, who, in this cause, appear in the character 
of complainants, under the denomination of dis- 
tributees of William W. Cockerham: that after the 
decease of his first wife, William W. Cockerham in- 
termarried with the said Nancy Cockerham, daugh- 
ter of Elisha Estis, by whom he had children, to- 
wit, Catharine Cockerham, now Catharine Dobbs, 
Polly Cockerham, now Polly Dobbs, Patsey Cocker~ 
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ham, now Patsey Shannon, and Elisha Cockerham : 
that after his intermarriage with the said Nancy 
Cockerham, the said Elisha Estis did, for reasons 
not certainly known to these respondents, lend or give 
tothe said William W. Cockerham and his wife, the 
sid Nancy, the aforesaid negro woman Hannah, and 
upon the condition, that the said Hannah and her in- 
crease or offspring, should, after the termination of 
said loan or gift, or after the death of the survivor of 
the said William W. Cockerham and Nancy his 
wife, be the property of the children of the said Nan- 
ey Cockerham: that the said William W. Cocker- 
ham, in his life time, on the 15th October, 1806, ac- 
knowledged in writing, under his hand and seal, 
(which writing is ready to be produced) that said ne- 
gro Hannah was loaned to him, and that he never 
had any right, title, claim, or demand to the said 
Hannah, or to her increase, but that they did, and 
ought of right and justice to belong to the children 
of his then wife, Nancy Cockerham, which children 
are the persons above named: that at the time of the 
death of the said William W. Cockerham, there were 
in his possession, only Hannah, Martin, Frank, and 
Lucy, of her increase; the others of her increase, 
had previously been distributed among the children 
of the said Nancy, by the authority which they be- 
lieved they possessed under the terms of the original 
gift or loan: that the said negroes, nor any one or 
more of them, have never been in the possession or 
knowledge of the respondents, as administrator and 
administratrix, as part of the estate of the said Wil- 
liam W. Cockerham, but that they have ever been 
in the possession of those to whom they were distri- 
buted as aforesaid, in the life-time of the said Wil- 
ham W. Cockerham, except the four, which as afore- 
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said, were in the poss sion. of ihedecedent at the time 
of luis death, and since the i they have remained, and 
still are, in the pos: adloed of the said Nancy Cocker. 
ham, as her rig! her life-time 
according to the terms of the original gift or loan, 
her children.” 
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them to reply ; upon which they filed a replication, 
stating that the said Ha given as a 
Ican, but absolutely, and without condition or limite 
tion: that the negroes were all in the possession of 
the déceder his hi time of his 
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silat here was ademurrer, \ 
was done, and the sheriff was ordered forth- 
imons and impannel a jury of bystanders, 
hich was dene, and a verdict was 
four negroes subject to general 
the property of the estate of 
the Jury also assessed the 
iue of the hire of each, 
1e time io had been in the possession of 
we receaenervepti and acdministratrix. A motion 
as then made the judement of the Court, 
which was sdeeenaiall, » Court then proceeded 
to render judgment, as well upon the verdict as upon 
the evidence adduced, and taking the value of the es- 
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proces eded to decree distribution in money to the va- 
rious distributees, fifteen in number, and directed 


ko a 1 4 


go1tioas or attachments, as might be required, to 


lye lanrs nt ct; roe ey een 
enforce tie dacree of distribution. 
(a ae hrancwh? he. somt at seems 
inis case 225 b22n bro t by writ ot error into 
this Court, and several assiznments have been made 
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and ai rai ‘Lhe first question which will be no- 
ticed in the vies which the Court has taken of the 


¢382, ane hether the County Court has jurisdiction, 

in @ case Where tae truth of an invent ris qu estion- 
. S err 4} siey} Af nro? y) 

ed, so far as to try the gh if of p proper vy: This can- 
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not be done by the eclesiastical courts in England. 
An inventory is there required for the benefit of 
creditors, le Paiees and p iriics in distribution, and it 
must, by statute of 21 Henry VIII, be exhibited on 
ath, which the aeeeey is bound to reczive. The 

reditor may state objections to the inventory, which 
the party is nena to answer upon oath, but no evi- 
dence is admissible to contradict the answer. If the 
creditor be still dissatisfied, he may Pc recourse to 


$37 


equity for relief;‘ and it appears that lezatees and *Toller on Ex. 
; pie 252--3 Burr. 


distributees, though they may require an account j949. 


fom the administrator in that Com, ee dispute 


there, the truth of the inventory.” hen a ques- 
ton of this kind is raised, the party is priest ex de- 
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Wd pustilee, to an assignment of ihe administration 
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bond, and to sue in the name of the ordinary, when 
he carr assign as a breach, the not exhibiting a true 
ventory.” ‘Chat Court having neither Common law 


or Chancery powers, is prohibited from taking juris-. jy, 495, 


diction.’ 


Toller on Ex. 
493. 


In the case of the Selectmen of Boston vs. Boyls-¢?Fonbl.Ea. 
(m,* the Court say, “that upon consideration we are re ities Rep. 


all of opinion, that the Probate Court in adjusting” 
w account exhibited by an executor or administra- 
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tor, are competent, having satisfactory evidence before 
them, to require an allowance of assets not invento 
ried or credited. But they say farther, that in the 
exercise of the authority, the Probate Court ought to 
einploy its discretion in rejecting or suspending the 
account; that the party may have his ores 
law, by allowing him to prosecute his remedy upon 
the administration bond. ‘The reason assigned by 
the Court is, that to proceed in that summary way, 
would deprive the party of the advantage of a trial 
upon more formal proceedings and before a jury, to 
determine the facts contested ; and upon the whole 
view of that case, the Court directed a trial at law 
upon the bond. They admit, however, the power 
of the Court to proceed. 

In the case of Higbee, et ai. vs. Bacon, adm’r,* the 
Court decided, that the party at whose instance inter 
rogatories have been proposed in the Court of Pro 
bate, to an administrator touching his account, hasa 
right to offer evidence to disprove his answers : I 
this case, the charge was, that the administrator had 
concealed monies and goods belonging to the estate 

We have locked inio all the American authorities 
which we can find here, but do not find any cases I 
the other States, on the point. The most ordinary 
course appears to be, io proceed by suit on the at 
ministration bond, or by billin Chancery. The ques 
tion is one of great practical imp ortance, and is entire 
ly new in this State, so far as we are advised. Up 
on @ consideration of the case, heen, and an ex 
ainination of our statute, we are of opinion, that the 
Court has jurisdiction, and that it was properly exer 
cised in this cage. 

The Judges of the County Courts in this State, sit 
ting as Judges of Probate. have all the powers d 
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to try the facts: a and by the first section of an act 
of 1830, (page 252) al lec rees by the Orphans’ Court, 
on nigh setileme; ts of the accounts of ex’rs or ad's Is, 
sha!! have the force is eifect of judgments at law 
and executions may issue for the collection of the se. 
veral distributive ceniieaie against them; and when 
distribution of real or personal estates is decreed by 
the said Court, each distributes, heir, or devisee, may 
and shail have his or her writ of execution or attach. 
ment—one or both in the case of personal estate, and 
in case of real estate, a writ of habere facias posses 
stone against the executor, administrator or guar- 
dian: and by the second eases cf an act passed in 
1832, where an | execution against an executor or admi- 
nistrator, on a final seitlen rent, 1s returned no groper 

The power to examine into the facts growing out 
of a contested inventory, is not expressly given; but 
the power to adjust and audit all accounts of adminis 
trators, we think, embraces the case. The invento 
ry is a part of the account. The settlement, when 
made, is to he final, and to have the effect of a judg: 
ment. A jury ts authorised to try every contested 
fact, 2: fully ¢ as it can be done befere the Circuit Court, 
aid a specific execution of the decree, when proper: 
ty is w ithheld, can be hed by attachment. This re 
medy is much more spec edy. a nd equally as safe to 
all parties, as the action at Common law, or a bill in 
Chancery. Every question of oa that can arise, can 
be reserved by bill of ex xceptions, and the revising 
power of the higher tribu aals is equally open to the 
parties, as in otlier cases. We, en efore, do not feel 
at liberty to deny to the Court, the jurisdiction it has 
exercised in this case. 
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7 — penne, of al. oe. DISTRIBOTEES emt @§ ae | 
act By this opinion, we do not, by any means, intend 
urt, to deprive distributees, &c. of the remedies by action 
n’rs, n the bond, or by bill in chancery. ‘They are un- 
law, doubtedly concurrent, and the administrator max be 
S Se rocecded against in either way. 
hen We are of the opinion also, tat the administra- 
by § tors were properly subjected to the payment of hire 
nay ff forthe time the negroes were in their possession, and 
ach- that there was no error in the mode in which the 
and § amount was ascertained. 
SSCS But we think the Court did err, in charging the 
ual: administrators with the value of the four slaves, as 
lin § found by the jury, and in making distribution in 
Imi: J cash. By the verdict, the negroes were found sub- 


ject to distribution, and 


should hay 


ve been divided 


among the distributees, or if that could not be done, 


out § they should have been ordered to be sold at public 
but auction, under the first section of the act of 1820," 

inis- It is, therefore, the opinion of the Court, that the 
nto § decree of the County Court be affirmed, exceptas to 
hen § that part which charges the administrators with the 


value of the slaves, and th 


ndg- 
sted 


cause remanded. 








e distribution made under 
it, and that, as to that, the same be reversed and the 
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BARR versus WHITE. 


Althaugh the Supreme Court will not examine into the merits of an applica 
tion to an inferior Court, for a new trial; yet the competency of such Court 
to grant it, is a proper subject of revision. 

By the practice, of the Courts of this State, the term cf the Ceurt isthe limit 
within which the power of granting new trials is to be exercised. 

Whether in a proceeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits— Quere. 

Where, after a judgement for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 
ment, without notice to defendant; held to be error. 


White, the defendant in error, instituted a pre- 
ceeding for unlawful detainer, before a Justice of the 
Peace in Pickens county; which, on trial by a jury, 
resulted in favor of the defendant. Several days af- 
ter the rendition of the judgment, the Justice, consi- 
dered and granted a new trial to the plaintiff, and 
thereon the latter obtained a verdict. On certiorari to 
the Circuit Court, the decision of the inferior Court 
was affirmed, and the defendant brought the case to 
this Court, by writ of error. 


By Mr. Justice Thornton: 

This was a proceeding had under the statute of 
forcible entry and detainer, by which a Justice of the 
Peace is constituted a special Court, to try that mat- 
ter. It was brought by certiorart into the Circuit 
Court, where upon motion to dismiss the errors as- 
signed, they were so dismissed, (as the record states 
it) and judgment entered in affirmance -of the judg- 
ment of the Justice of the Peace. It isnot material, 
I apprehend, that the mode of trial in the Circult 
Court, was hy motzon, as stated, instead of, upon 3 
formal joinder in error. The result, which was an 
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afirmance of the judgment of the Justice, is all that 
we deem it important to consider. 

There were many matters assigned for error on the 
record of the proceedings lad before the special Court ; 
but we think it is unnecessary to notice more, than 
relates to the granting of the new trial by. that tribu- 
nal, as is set forth on the record. 

It appears, that on the 25th of January, 1833, a 
trial was had, and concluded by a verdict, and judg- 
ment entered thereon; and signed by the justice. 
That on the next day a motion was made, upon an 
affidavit of surprise, by the defendant in error, for a 
new trial. Argument is heard on this motion by the 
attorneys oi both parties, and the Justice takes an 
advisare. ‘Three days thereafter, viz. on the 29th of 
the same month, he determined to grant the new tri- 
al, and informed the parties of this determination. 
The record shews, that on the 9th of February fol- 
lowing, a second trial was had, at which there was 
no appearance by the plaintiff in error, though solemn- 
ly called. The only notice, or proof of knowledge on 
the part of the plaintiff in error, that the 9th of Fe- 
bruary was the time, at which this second trial was 
to take place, which the record discloses, 1s a process 
issued by the Justice, commanding the sheriff to sum- 
mons him, to appear and defend, and on the 25th of 
January, 1833, which was an impossible time. 

The statute creating this special Court for the tri- 
alof forcible entry and detainer, does not expressly 
grant the power of allowing a verdict to be set aside 
after being rendered, and a new trial to be had. It 
is entirely silent on the subject. 

I find great contrariety in the decisions of the 
Courts, as to the extent of the powers of inferior tri- 
bunals in regard to this matter. 
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‘In 2 Salk. €650—Viner’s Abridgment, tetle Trial, 
and in 6th Bacon’s Abridgment, seme Title, C58, ond 
in other English a ialastticn: I find the pesition laid 
down without qualification, that a new trial cannet 
be granted by inferior Courts. 

In Tidd’s Practice, vol. 2, 810, and Ist vol. 72d. 478, 
it is said that verdict may be set aside, and new tri- 
al granted, for irregularity, but not cn the merits. 

In ist Burr. 568, (Rex vs. Peters) it may be cedue- 
ed from the opinion of the Justices, that a new trial 
may be granted by inferior Courts, not only for irre- 
gularity, but for surprise ; and in Doug. 354, such 
seems to be the admitted doctrine. 

In Ist Jehnson’s Cases, 179, 181, 241, it is decided, 
that the Sessions Court of New-York, being an infe- 
rior Court, cannot grant a new trial on the merits. 
See also New-York Cases in Error, 319, and 2 John- 
son's Reports, 371, where the same principle is recog- 
nised. 

The reason on which the doctrine rests, as may be 
gleaned from those authorities, seems to be, that there 
is an ample redress provided for this matter, by vir- 
tue of the controlling powers inherent in the superior 
tribunals. Ifthe verdict be against evidence, &c. the 
whole case case may be taken up to the superior 
tribunals, and a trial de novo, be there had. It must 
be observed, that in this case, there is no such mode 
of redress; for the only effect, of the mode appointed 
to take the cause into the superior tribunal, that is 
by certiorari, is to correct errcrs of law apparent on 
the record. In this view of the matter it would 





seem that there is danger of a failure of justice, un- . 


less a new trial can be. granted, especially in cases of 
surprisé. Iam inclined to think, that the same rea- 
soning which induced a departure from the doctrine 
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as once held, that no new trial could be granted after 
atrial at bar, would warrant the allowance of new 
trials in special, or inferior Courts, wherever, as in the 
case before us, there is no means by certiorari, or 
to redress the grivance.. But, we de- 
dine any positive expression of opinion upon. this 


otherwise, 


point, as it is 
that we should do so. 


92Tidd’sP.936 


not necessary to a decision of the case 
For, even if it be allowable to 


grant new trials in this proceeding, it Was, we are sa- 
tisfied, erroneous to have.set aside the first verdict 
and judgment, and to have proceeded, after the man- 
ner disclosed in the record, toa second. Nor are 
we to be understood as receding in this decision, from 
the extent to which we have heretofore gone, in 
refusing to review the exercise of the discretion- 
ary power of inferior courts, on’ the subject of 
A distinction necessary to be observed, 
obtains in this matter, which is, that though the me- 
its, or grounds of an application, (as, for example, 
the sufficiency of the affidavit of surprise,) will not 
be examined into, yet the competency of the Court to 
grant it, (as where it should: be granted after two 
new trials already had) is a proper subject of revision. 


new trials. 


The error committed in this case, 


is of the latter 


kind; and consists not merely in the granting of the 
new trial, but also in the failure to notify the plain- 
tiffin error of the time at which such new trial would 
be had; of which, in a case like this, it would be ab- 
surd to say, that in legal contemplation he is to be 
held cognizant, as it was evidently arbitrary with 
the Justice. 

It is a settled doctrine on this subject, that no new 
trial can be allowed after the rendition of final judg- 


ment in the cause. 


According to our practice, the 


term of the Court is the limit within which, such: 


Ad 





CASES DETERMINED 


Socmnmenanll ——— 


BARR US. WHITE. 














discretionary power is tobe exercised; it being consi- 
dered that the judgment is inchoative, and the record 
still in the control and power of the Court, until its sig. 
nature by the Judge, which is the lastact of the term, 
and the consummation of its business. Now, here, 
this provisional Court had terminated, or at any rate 
the destiny of the case was fixed beyond the control 
of the Justice, by the rendition of judgment, as at 
tested by his signature, on the day before any motion 
was made for the new trial. 

It was also erroneous to proceed to judgment in the 
new trial, as the Justice did, without any notice to 
the plaintiff in error when it would take place, of 
waiver of such notice by an appearance; one, or the 
other of which, is as necessary to uphold the second 
trial, as to render the first of any binding efficacy. 

In any view of the case then, there was error in 
the Circuit Court in affirming the judgment of the 
Justice, as last rendered by him ; for which the judg. 
ment of the said Circuit Court must be reversed, as 
also the proceedings had before the Justice, after the 
first judgment rendered by him. 
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MOORE & BAKER versus COKER. 


Under the act of 1807, exempting free holders from suit out ofthe county of their 
permineat residence ; it is not required, that the residence and freehold 
should be in the same county. 

The words “ permanent residence” and “ residence,” as used in that statute, 
are equivalent in signification. 


This action was commenced before a Justice of the 
Peace, and taken by certiorari to the Circuit Court 
of Shelby. ,The point there raised, was as to the 
privilege of the plaintiff in error, Moore, under thé 
statute of 1807, exempting parties from suit, out of 
the county of their permanent residence. The proof 
was, that Moore was a reszdent citizen of St. Clair, at 
the time the action was commenced, and a freehold- 
et in the county of Shelby. The Court below 
gave judgment for the defendant in error, to reverse 
which, a writ of error was taken here. 


Moopy for Plaintiff in error.—The point here pre« 
sented is, whether the statute exempting freeholders 
from being sued out of the county of their residence, 
requires the freehold and residence to be in the same 
county. The language of the statute certainly does 
not make this requirement. It was passed duritig 
our territorial government; and its language is “frev- 
holder of the territory’”—not freeholder of the coun 
ty. It requires that the freehold be in the territory, 
and it requires nothing more, nor do I see any good 
reason for doing violence to the language, to give to 
the statute a different meaning. 


Erwin, contra.—The language of the statute is 
Vague and loose. It is therefore necessary to cons 
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strue it according to its reason and spirit. In pro. 
tecting the freeholder, it was surely not the object of 
the Legislature to set a trap, to involve creditors in 
costs. Suppose a man living in Jackson county, 
where he has no freehold, owns an acre of ground 
somewhere in the southern part of the state; how 
would the creditor know that he was not liable to 
be sued out of the county of his residence. The law 
could not intend to require of the creditor more than 
reasonable diligence in making inquiry before he 
commenced his suit. It could not have been intend- 
ed by the statute that the person about to bring a suit 
should do more than to examine the records of the 
county where the person to be sued might reside. 
If he should be found to have a freehold there, then 
he could not be legally sued out of the county of his 
residence : but if he should have no freehold there, 
his residence should not be regarded as permanent— 
and the restriction as to the county in which suit 
was to be brought would not apply. A freehold in 
another county would give no permanence to his re 
sidence, and would not come within the reason of the 
law. It does not appear by the bill of exceptions in 
this case, that the county of St. Clair was the defen- 
dant’s permanent residence. One object of the ste 
tute probably was to encourage the obtaining of free- 
holds—permanent homes. The privilege was only 
intended for such as had such permanent residence. 


By Mr. Justice TuornTon: 
This was a suit commenced by warrant before @ 
Justice of the Peace, in the county of Shelby, and re 
moved by certiorari into the Circuit Court of that 
county. The amount in controversy is trivial ; but 
the principle involved in the only assignment 
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of error necessary to be noticed, is important; not 
only from its frequent recurrence in practice, but as 
it bears upon the personal privileges of the citizen. 

The amount in controversy being under twenty 
dollars, the case was, of course, determinable by the 
Court alone; before whom, it appears from the re- 
cord, the plaintiff Moore, who was defendant in the 
warrant, attempted to avail himself of the privilege 
conferred upon frecholders by an act of 1807,* ex-.,ix. Dig.284, 
empting them from suit, (except in certain actions, ** 4° 
of which this was not one,) out of the county of their 
“permanent residence.” ‘The proof adduced in sup- 
port of this exemption, was, “ that at the commence- 
ment of the suit, he was a resident citizen of the coun- 
ty of St. Clair, and that he was a freeholder in the 
State ; that freehold being inthe county of Shelby.” 

The Court below gave judgment upon this procf 
against the plaintiff, | Moore. 

The statute, I am satisfied, does not require, that 
the residence and freehold, should both be in the 
same county ; but that a freehold in any county in 
the State, and a permanent residence in any other 
county, confers the privilege of exemption from suit, 
(in all those actions not excepted,) unless it be brought 
inthe county of such residence. ‘The only ground 
upon which the judgment of the Court below can be 
sustained, is, that the proof of the plaintiff in error, 
Moore, being “a resident citizen of the county of 
St. Clair,” does not come upto the meaning of the act 
of the Legislature, which uses the terms, “ perma- 
nent residence,”’ in the section conferring this privi- 
leve. Now, the terms, “ permanent residence,” and 
“residence,” are indifferently used, as it seems to me, 
in this very section ; as also in other acts upon the 
same subject matter, as equivalent in signification. 
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In the very section above referred to, itis further 
provided, that one shall not be held to bail, “ if sued 
out of the district or county of his residence and free 
hold.”” Unless these terms are held convertible, it 
involves a contradiction at least, not to say an absur- 
dity. There can be no holding to bail without suit. 
But he can not be sued out of the county of his per- 
marent residence, (exceptin certain specified actions) 
of course he cannot be held to bail out of it. ‘Then 
it must follow, that to be held to bail, he must be 
sued in the county of his permanent residence and 
freehold ; or in other words, if permanent residence 
and freehold are both in one county, he can not be 
held to bail out of the said county. So, by the act 
of 1518, which is in pari materia, it is provided that, 
any person, whether freeholder or not, may be sued 
in any county where found, without regard to his re- 
sidence, if oath be made that such person has gone 
from the county of his res¢dence, for tho, purpose of 
avoiding service of process. ‘The question as to the e- 
quivalence of these terms, is, I think, settled by the 
opinion of this Court, in the case of Read vs. Coker: 
There the plea contained the averment of reszdence 
merely, as the proof made here, and upon demurrer, 
it was held good by this Court. 

Let the case be reversed. 
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MARR’S EXECUTRIX versus SOUTHWICK, CANNON & WARREN. 


Though the account of a plaintiff exhibit no charge against a defendant within 
six years, yet an item in the defendant’s account, within that period, takes 
the case without the statute of limitations, of six years. 

Where a case in Chancery can be completely :lecided, between parties; the 
circumstance that an interest exists in another person, whom the process of 
the Court cannot reach, will not, prevent a decree upon the merits. 

Asuit against the representative of an estate, for the purpose of subjecting the 
assets of a deceased partner, to the payment of a judgment obtained against 
the firm; is a new and distinct proceeding, against a new party; and all the 
facts must be established by testimony, in the ordinary manner. 

Thus, the judgment obtained against a firm, in such case, is not proper evi- 
dence, nor can the depositions taken in the Common Law suit, be read as 
testimony against an executor, in a Chancery cause, to compel payment out 
of the estate of the firm debt. 

Where a judgment, having been obtained at law in this State, aga‘nst a firm; 
the creditor, residing abroad filed a bill in Chancery against the representa- 
tive of the estate of one of the partners, to subject the assets of the estate to 
the payment of the judgment—held, that an admission, that one of the firm 
resided in New Orleans, and was solvent, was fatal to the Chancery case}; 
for this was an admission of a complete and adequate remedy at Jaw, which 
should have been pursued, before resorting to equity for relief, against the 
estate of the deceased partner. 

Interest may be charged on an open account, when the contract stipulates for 
acertain period of credit ; but the law does not permit rests to be nade in 
such accountevery six or twelve months, re-stating the account at each time, 
and converting interest into principal; and no custom or agreement to that 
effect can alter the law. 


Southwick, Cannon & Warren, merchants, of New 
York, brought their action against Tarrant & Marr, 
as partners, in the Circuit Court of Tuskaloosa coun- 
ty. The writ was served on Marr only. During 
the pendency of the trial, Marr died ; and judgment 
was rendered against Tarrant, the surviving partner. 
The said Southwick, Cannon & Warren, afterwards 
filed their bill in Chancery in the Circuit Court of 
Tuskaloosa county, setting forth that Tarrant had re- 
moved beyond the jruisdiction of the Court, and out 
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of this State; that he had no property here, nor had 
when judgment was rendered, and that he was insol- 
vent: that Marr defended the suit at law during his 
life time, and employed an attorney who defended it 
until judgment was given: that he (Marr) left at his 
death « large estate and property, sufficient to pay 
the debt, and that he, > constituted Nancy Marr his ex- 
ecutrix, who had taken upon herself, that trust ; and 
the bill sought a decree sigsteat said executrix for the 
amount of the judgement, interest and costs, to be made 
ot of the te in her hands. 

The answer of the defendant denied any know. 
ledge of the original claim against the testator; did 
not adinit its justice ; denied the liability of the estate 
under the judgment, and required full proof on the 
prt of the complainants. ‘The defendant contended 
that usurious interest was charged in the claim fer 
which judgement was rendered ; and of this she clain- 
ed the advantage allowed by law. The answer also 
denied the insolvency of Tarrant; relied on the st» 
tute of limitations, and set up other defences, which, 
in view of the points embraced in the decision, it is 

not deemed necessary to notice in this place. 

A bill of exceptions taken in the cause shewed, 
among other things, that the defendant objected to the 

reading of the judgment at law in evidence in the 
Chance: ry suit, also to the reading of the depositions 
taken in the suit at law ; which objections were over 
ruled by the Court, and the judgment and depositions 
admitted in evidence. The defendant objected to 
decree, because the fact, whether Marr was a part 
ner of the firm of “J. ‘Tarrant & Co.” was a fact to 
be tried by a jury. 

Tlic defendant applied for a continuance of the 
cause, taenable her to prove ihe solvency of Tarrant 
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at the time of ning the bill; and that he resided in 
New Orleans, was engaged in extensive business, 
and enioying good credit. These facts, the complain- 
ants, for the purpose of ones . trial at the time, 
adinitted. 

The Court below decreed the amount of the judg- 
ment at law, the interest thereon, and the costs of 


sal ] 4 


aid judgement, to be paid by the defendant out of the 
estate of her testator. 


Crapn, for Piaintiff in error—Thedemurrer should 
stai r want of Fs ‘oper parties de- 
fndant. ‘The complainants lived in New-York, and 
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Tarrant lived in Louisiana. ‘Tarrant was as much 
within the reach of the complainant, as was Marr’s 
representatives. ‘Tarrant ought, at least, to have 


7 


been made a party to the suit, because he was not 
oly a party in interest, but was first liable—Gom, 
109, 110, 232—2 Stewart, 291—Athin’s Dag. 289. 
The demurrer should‘have been sustained, because 
there was a want of equity inthe bill. Theremedy 
was at law. It wasso, I contend, independent of the 


t J ep 
statute. But our statute renders the remedy at law 
more cla: yd ynanestionahl: - -ac ft] 
more clear and ae It makes the debts 


ofpartners joint and several, a'lowing a remedy against 

either.— Arken’s Dig. 268. W e have a statute which 

does away the jus accrescendt in cases of joint con- 
m™m 


iracts. ‘This removes the reason respecting the 
tight of survisorship as to the remedy; and the law 


with us corresponds with the reason of the case. 
Chancery cannot eee resorted to where the remedy 
adequate at law.—1 Stewart, 81, 532. 


Had the complainants  hiought their suit against 
8 at law, we would have had an opportunity of de- 
nding ourselves before a jury of the country, where 
ill matters of fact involved might have been properly 
45 
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investigated, and where, among other things, the 
question, whether Marr was the partner of ‘Tarrant, 
might have been tried by a jury. 

The demurrer should have been sustained, because 
the object of the bill was not a legitimate one. It 
was to revive a judgment against John Tarrant, so as 
to make it operative against the executrix. This 
was not allowable. There was no privity in the 
case. The executrix is neither the representative of 
John Tarrant, nor of Tarrant & Co. A partnership 
is in the nature ofa private corporation : ‘Tarrant on 
ly, has any privity with the firm. ‘There can be nm 
revival of a judgment without such privity, and when 
such privity exists, the remedy isa scz. fa.—Cokeon 
Lit. A—6 Bacon's Abr.—1 Stewart, 194. It should 
have been shewn that the property of the firm had 
passed away entirely, before the representative of the 
deceased partner could be proceeded against. 

_ The Court erred, in permitting the judgment against 
Tarrant, to be introduced as evidence in the Chance 
ry cause. The parties were not the same: They 
were not the same in interest, nor in equity and jus 
tice. Marr may have had a defence, personal to him 
sel. We contend he had. The admission of this 
evidence, was groping in the dark forthe truth of the 
case. The point in controversy was not necessarily 
the same. The presumption is, that the defences 
set up inthe answer, were never made in the Cour 
of Common Law. The executrix contends that Mart 
was never a partner—that the claim is affected by 
usury.. Were these defences made before? The 
judgment was no evidence of adebt against the ext 
trix.— Peake, 68, 69—Starkie, 190, 191, 217, 22l— 
1 Conn. Rep. 507—3 ib. 516—1 Munf. 373, 374, 31, 
398—3 Johnson’s Reports, 8—14 Johnson’s Reports 
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79 to 81—4 Mass. Rep. 613—3 Yates’ Rep. 128—3 
Greenleaf’s Rep. 165. 

It was error in the Chancellor, to permit the depo- 
sitions, taken in the Common Law suit, to be read 
in the suit in Chancery, against the executrix. The 
suit was abated as to Marr. There was no judg- 
ment against him; the judgment, therefore, against 
Tarrant, could not be read against Marr’s representa- 
tive; and the depositions must follow the same rule. 
Itis the depositions which support the judgment. 

The question as to Marr’s partnership should have 
been tried by a jury. It was a question of fact, and 
oe on which the whole case might turn.—2 Mad- 
dock’s Ch. 260, 474, 475, 479. Ifit be said that the 
chancellor had a discretion in this matter, I contend 
that it is not such a discretion, but this Court may 
decide, that the Court below decided erroneousl y. 

The Court did wrong in reviving the judgment at 
law, instead of trying the facts anew. The decision 
of the Court, in the Common Law trial, was improper- 
ly taken as conclusive. 

There was also error in the decree against the ex- 
ecutrix, because Tarrant was /iving and solvent. 'Tar- 
rant might have been sued inthe Federal Court. The 
cause of action was not local: he might have been 
sued in the Courts of Louisiana. The case here, is 
iltozether different from those cases to which the 
English doctrine applies, of a party being beyond 
the four seas. For the doctrine, that the complain- 
ant was bound to pursue the surviving partner, he 
being solvent—see 4 Day, 451—1 Gallison’s Rep. 371, 


2 Mas ¥ §72. 
The decree is also erroneous, for usury. The au- 
thorities are against allowing legal simple interest on 


an account of this kind. But here, by six months 
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rests, the interest was converted into principal, and 
interest thus allowed Upon interest. ‘This is clearly 
usury. 


Peck, contra —The remedy against the estate of 
a deceased partner, where the debt can not be coh 
lected out of thesurviving partner, is clearly in Chan. 
cery.—Kirby’s Rep. 147—2 Johns. C.R. 508. It 18 be. 
cause the surviving partner is supposed to have in pos 
session the effects of the firm, that the remedy is 
first against the survivor. Then when all due dil: 
gence has been used against the survivor, without 
the creditor being able to recover, the remedy against 
the representative of the deceased partner becomes 
complete. . And this remedy can only be pursued in 
equity. 

It is urged in argument, that in cur State, we 
have a remedy at law: that our law makes the debts 
of partners joint and several. If this were true, it 
would overthrow one of the strongest objections that 
the defendant below makes, namely, that w ‘e did not 
sufficiently pursue the det against Tarrant. Such, 
however, is not the law; and if it were, it would 
work great injury. The doctrine is fully settled 
in this Court, that the only remedy in the fir 
instance, is against the survivor—Gow on Part. 
460—1 Galhson, 680. But, before the remedy in 
Chancery could be taken away, such would have to 
be the express language of me statute. A new legal 
remedy would not take it away. Theold 
not to be considered as ieniieinad: where both may 
stand together: 

After it had been urged, that our remedy was at 
law, because our statute had made all such debts joint 
and several, it is strangely contended, that we were 
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pound to pursue ‘l'arrant further than we did. If 
the debt and the remedy had been several, as con- 
tended for, we were not bound to pursue Tarrant at 
all. But without insisting on this, if the survivor be 
either meonrent, or beyond the jurisdiction of the 
Court, it is sufficient, to give us our remedy in equli- 
ty. If both partners were living, the whole debt 
might be collected from Marr, a bill being filed stat- 
ing that the other partner lived beyond the jurisdic- 
tion of the Court. ‘Tarrants’ being out of the state, is 
sufficient ground for us to proceed in equity against 
Marr’s representative. ‘The Stato of Louisiana is a 
foreion State, as tot r Court. If 
we could not proceed against Marr’s estate, on account 
of Tarrant being in Lo iioiionts then if he were to go 
to England or to France, the case would be the same, 
Would the Court send a creditor to ngland, to bring 
his suit in the Court of King’s Bench, when a party, 
alba in equity for the payment of the debt, was 
here—1 Vesey, jr. 41G-——2 Atkins, 510. We pur- 
sued our remedy against the surviving partner, as 


far as the Courts could reach. We cbtained ajudg- 


ment, had an execution issued, and it was returned 
nulla bona. 

It is objected that Tarrant should be joined in the 
bill. ‘The objection is untenable. ‘To have joined 


1] 


soll : 
he } HUTS aiction of o1 


Sa 


1: °7 ’ ° 
him inthe bill would have been a misjoinder of par- 
ties. In such case, the decree would have been against 
' ° 7° ee ae . ‘ 

Tarrant in his own richt, and against the executrix, 


in her cheracter as such. ‘The decree must have 
een noniust beth for the whole amount; but, in dif- 
ferent rights. ‘This would have keen a fatal obj ec- 
tion to the decree. 

As to the introduction of the Common Law judg- 
ment in evidence, it is admitted, that, in general, a 
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judgment against a different party cannot be receiv. 
ed ; but this stands on different ground: the judg- 
ment was properly against the firm.—1 Starkie's Ev. 
181—2 Stewart, 386--1 Lspinas. 607. ‘The suit 
was commenced against Tarrant and Marr, and the 
judgement rendered against ‘Tarrant, as survivor of 
the firm. Insuch a case, I doubt whether the judg- 
ment should not be taken as conclusive evidence of 
the indebtedness, and of the amount of it. ‘The same 
matter was in issue; the debt was the same---the 
plaintiffs were the same, and the defendant was the 
executrix of one of the same defendants. Is not this 
a stronger case than that in Starkze, where the judg- 
ment against the sheriff was made conclusive evidence 
against the securities? But, be this as it may ; the 
judgment was, at least, admissible evidence to shew 
that complainants had prosecuted their suit at law as 
far as due diligence required ; and also to authorise 
the admissions of the depositions, and to shew that 
Marr had an opportunity of cross-examining. ‘The 
introduction of the judgment and of the proceedings 
in the Common Law suit, was certainly proper in 
the suitin Chancery. They had been exhibited in 
the bill, and admitted in the answer. The judgment 
was, I conceive, a judgment against the firm, and 
therefore binding; but the chancellor does not seem 
to have given that extent to the effect of the judg- 
ment. As to the doctrine concerning parties and 
privies, I contend that Marr was, in effect, a party. 
He was a party to the suit, and although he died be- 
fore judgment, the suit was defended by the survi- 
vor, and the judgment therefore, as I think, settled 
the amount of the indebtedness of the firm, of which 
the executrix’ testator was a member. 

The depositions taken in the Common [aw suit, 
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were proper evidence. Depositions properly taken 
in one proceeding, may always be read in another 
between the same parties, or those claiming under 
them. There could be no necessity of taking these 
depositions over again. ‘They had once been regu- 
larly taken (the witnesses residing in New-York) and 
the executrix’ testator had a full opportunity of cross 
examining.—1 Har. Ch. P. 299 ; 2 Maddock C. Pl. 
443; Viner’s Ab. 2d v. A, 553 ; 2 Vern. Rep. 443 ; 
1 Vern. Rep. 413 ; 3 Johnson’s Ch. Cases, 374 ; Star- 
kie’s Evidence, 272, 273. 

It is urged that the bill should have been adjudg- 
ed bad on demurrer, because it prays for a revival of 
the judgment at law. If the prayer be inappropri- 
ate, that is no cause of demurrer. If the bill be judg- 
ed bad, it must be on account of its allegations. But 
Ido not perceive the inaptitude of the prayer. The 
revival for which it prays is not to be taken in the 
technical sense, which must be by sce. fa. 

It cannot be error that the Court did not submit 
the question to a jury whether Marr was a copartner 
or not. Such submissions of matters of fact are with- 
in the discretion of Courts of Chancery, and the exer- 
cise of discretion is not a ground of error. 

I contend that nothing like usury is established in 
this transaction. 'The goods were purchased on a 
stated credit of six months. At the end of that time 
the debt bore interest; and in the payments made 
from year to year, the interest was first deducted ; 
but after the closing of the account, rests were no 
longer made, nor interest charged, except on the prin- 
cipal debt. 


WIiLson, in reply.—It is contended on our part, 
that the remedy was at law. According to the Eng- 








CASES DETERMINED 





MARE’S EX’IX US. SOUTHWICK, CANNON & WARREN. 








lish common law, partnership coutracts were joint, 


4 
} 1} 


tn a Yes) > olive MItT YAM 
and one parinict bel: dics, iaw would not permit a 


suit to be Drose “ited apainst the estate of the other, 
Resort must be had to chancery for that pecul iar 
reason. ‘This was not general but special chancery 
jurisdic tion. and when this reason comes to cease, a 


it dees by our statute, Wuich has mace teal 
si ear fda 

contracts several a5 Well as joint, wen resort cannot 

be had to Chancery. When the suit was brought 


ry 


against Tarrant & Co. Tarrant, who was the active 
partner, lived in New eg The suit might 
have been brought against ‘I ‘arrant in the State of 
his residence; or it might have been brought here 
against Marr alone, in this last case, the death of 
Marr would only have produced a few months delay. 
The delay that is complained of was occasioned by 
the course which the complainants chose to pursue. 
If the complainants had s: wad Marr alone, they would 
have had a complet@ remedy at law. 8o, as 
more tedious, his remedy was semantic at law, by 
taking a judgment against Tarrant ; but he was bound 
to pursue that judgmen , and to collect it of Tarrant. 
Or if they were not bound to pursue ‘larrant, why 
might they not have prosecuted a suit at Common 
Law agaiast the sditiiaales--sitnenibie contracts be- 
ing, in this State, several as well as joint. In any 
point of view, there seems to have been no pretence 
for going into Chancery. 

Tarrant should have been madea party. All hav- 
ing an interest in the judgment or decree should be 
made parties. Tarrrant was primarily liable. He 
has the funds of the firm inhis hands. Why should 
the executrix, who is a stranger to the transaction, 
be pursued alone in a Chancery suit. She, at least, 
wag entitled to the aid of Tarrant’s knowledge of the 
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York, were not privileged suitors. eI am right as 


n 
complainants’ living not in this Siate, | 
to the severalty of the claim, then the complainants’ 
remedy at law was complete against the executrix ; 
ds am not right in this, then the complainants were 

jound to pursue the prelates partner, who was as 
evesble to them as the executrix, neither residing 
in the same state with the conij ylainants. 

The ill does seek to revise the judgment at law. 
The complainants do not go on the original considera- 
tion. ‘This is not allowabl le. The Chancellor can, 
it is true, grant relief under the general prayer, but 
not contrary to the tenor and main scope of the bill. 
This was abill for a viii aud therefore not to be 

supported m such a case. 
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1 he opposing counsel represents the judgment a 
law as not being offered or used as the foundation of 
the decree. Howso: the judgment ts made part of 
the decree, the costs are embraced in the decree. 
Look at the languace of the bill and of the decree 
also! Ww ould equity have allowed the compound 
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1e judgment had not been regarded as 


conclusive The interest is added to the principal, 


even where there were no payments, at the end of 
each year, and interest charged on interest, for five 
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years! If that be not compound interest, [ know 
not what. it is. 

The executrix was neither party nor poy to the 
Common Law suit. She was neither the represen- 
tative of Tarrant, nor of the firm. ‘T 1doment 
then, and the depositions were improperly used as 
evidence, to prove the indebtedness of her testator 
It does not appear that the depositions were read in 
the Common Law cause ; and if they were, still, if 
Marr had lived, he might have excluded them, 

The decree is certainly erroneous. ‘Tarrant’s ae- 
knowledged solvency would of itself be fatal to are. 
covery against the executrix of the deceased partner 


4 
( 
he ju 


By Mr. Justice Hircncock : 

In this case the bill was filed in the Cirewit Court 
of Tuskaloosa county, by the defendants as complain 
ants. The bill states that the complainants are mer- 
chants and partners, doing business in New-York. 
In 1824, one John Tarrant and one William M. 
Marr, since deceased, purchased goods of complain 
ants, and continued to do so until 1830, making oc 
easional payments; that in June, 1830, a balance 
was struck, and the defendants were indebted to com- 
plainants for principal and interest, one thousand six 
hundred and three dollars and eighty six cents: that 
a statement of the final account was made and for 
warded to the defendants, which they neglected to 
discharge: that a suit in assumpsit was instituted by 
complainants against defendants in the Circuit Court 
of Tuskaloosa county, on the thirty-first of January, 
1831, returnable to the next March term. The writ 
was served on Marr only. At September term, 1831, 
the death of Marr was suggested, and the cause order- 
ed to proceed against Tarrant, the surviving partner. 














OW 


the 
en- 


yurt 








hat at the April term, 1832, a verdict and judgment 
were rendered agan larrant, for one thousand 
‘ h lred il o dollars and eighty four 

iz, and one hundred and twenty one dollars and 
ninety five cents costs: that execution was issued 
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The defendant insists, that the jadgment cannot form 
a ground of recovery against her, being ex parte, and 
not obligatory; and re quien that her lability be estab- 
lished, by witnesses which she may cross-examine; and 
adduce 1 selieattions testimony: that the mode of calcu- 
lating interest, as appene from the area renders 
the judgment usurious and void; she claims advantage 
of this: that one thousand four hundred and seven- 
ty one dollars worth of goods were purchased by Tar- 
rant, individually, for which she is not liable: that the 
credits on the account should be confined to a period 


me 


subsequent to the firs tp urchas se by ‘Tarrant : and that 
a as against her, for these reasons, is void. 

The answer admits ie: will, and refers to it for all 
defendant’s nv fencer sd respecting the co-partnership: 
the defendant did not pay the judgment, because her 
husband said the claim was unjust: that the defend- 
ant is informed by ‘Tarrant, that the firm of J. ‘Tar- 
rant & Co. was composed of one James Pitcher, 
Samuel Pitcher, the said Tarrant and her husband: 
that the articles of copartnership ic made a const 
derable time after the account, and were anti dated by 


her, with a fraudulent intent to ch: wee her 


James Pite 
husband with the purchase ef goods, which was made 
by James Pitcher: that the suit should have been 
commenced against Samuel Pitcher, who died since 
her husband. ‘The answer admits, that John Tar- 
rant resides in New Orleans, and so resided before 
the institution of the suit at law, within the know- 
ledge of complainants, and states a belief of his sol- 
vency; and that Tarrant says, he is able to pay all just 
demands. 'The answer also submits that Marr may have 
defended the suit until his death, and his counsel 
continued in the defence until judement, yet this 


does not authorise a recover ry on that jude ment, as lt 
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The Chaneclior d ! the amount of the judg- 
ment at law, (SISLL 84) j st thereon, ($284 93) 
md the balance of the « of the judgement at law, 

56 55 1-2) to be paid by the defendant out of the 
estate of her test 
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was taken to the option of the Chancellor. 

Ist. ‘he defendant objecied to the introduction of 
the judement et law, stated in the bill, on the 
srounds,----that her testator was no party to that 
jwdement; had no opportunity of makine a defence 
avainst it: could net heve the benefit of witnesses ; 
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ste out a writ ef error; could not appeal 
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and the judgment received as evidence before the 
Chancellor 
shancellor. 
VY 7 Pag ? 
2d. ‘he defendan 
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dence, as exnibited in the bill, on the ground, thatit 


7 7 } . 


obiected to admitting the evi- 
did not appear that the said evidence was taken re. 
gularly and before compeicnt authority. 

3d. The defendant objected to the introductien of 
the depositions in the suit at law, because it was not 
stated in the bill that they were read on the trial at 
law ; because proper steps had not been taken to 


. } . a P . » wa a Py ravar hacdin 
make them evidence, tie defendant never having 


~ 


‘ Mm iJ ee oe. 
been notitied that they would be relied on or offered 


law ¢ 
{ 


on the hearing---no previous order te admit them 


having been made, and no suflicient reason stated or 
proved why they could not be re-taken ; and because 
the depositions contain answers, and state facts, not evi 
dence in the present suit-—-because they were taken 


7 ig , > « ? a1 a P } 11 
a\l 


fo establiso a iact which the jud¢inent at law conk 


a7 ve . e * > nA at » j ry’ > ree 4 ry‘ 
not----tne partnership ¢ iarr and df arrant. 1 nese 
i i 
heartiana — rn — } . ai | a2 fn - 
oojections were OV ul Le 2k | Lge Cepesitlons. Te- 
‘ 
; ‘. oe Sa have gS . ' ‘ = 3 
célved as evidence. Ne aeienagant 7 y opiected te 
ao 1, Vfeeut? ‘T * s * a7 . s . “ x , . 
a decree, b2¢ [so Uke | ig Wilel i arr Wasa 
wWNorterse oO ’ ‘ rt » " 1a 
part sci L e be ‘ 1} vy 


’ ‘ ’ ~ 
At the hear the Chan- 
‘ai 7 ’ 
? ° 4° ‘ ‘ + 
Ceuodr, tic ¢ t ‘ t ui » 0 
7 , 
enable her to pr yen nt at the 


PN. o “48 an et eee <9 4% ; ol 
UMS OF The iline ¢ . Bg » Was tien S80 


aaa & ese Alnat. | pehe di dates <u A eee ae ’ at 
vent: and LrkAt > Was, r3C3 5 FaG tn JVeCw Or: 
leans. j ) EXTENSIVE MeCrenandizins. and enjoying good 
rpadit et yt Liga 4355 > ’ Fas evra toe ‘ ys 4 re Vals)*! 
creait. Upon Unis, the comMialhants, 10r tne purpose 

i 4 
F abinamane «=. feat at ¢ha‘ - ee. fat aes 
a: ont UNIO A Phat ai WAY fer Nm. aclimitted tne resk 
Nec nel } . lg P ee ee ,% rok 
gence and solvency o: iarranm as sired in.ine ale 


davit for continnance. 


’ ’ . 
j h A AKYYOPS Hoang } aya 











the 
sitio 
m re 
y 
of th 
befo: 
a jul 
V 
defe 
\ 
judg 
testa 
ed, j 
men 
costs 
agai 
have 


the | 














JUNE FERM, 18535 
MARR’S EX’IX ts. 


SOUTHWICK, CANNON & WARREN. 


I. The Chancellor erred in not sustaining the plea 
, relied on in the answer. 

ning the demur- 
proper parties de- 
remedy was at 
ititled to the 
e judgment 
it’s testator. 

Ill. ‘There was error in admitting the judgment 
at law, referred toin the bill of complainants, &c. as 
evidence, and in not excluding the same on the ground, 
&c. stated in bill of exceptions. 

IV. The Chancel in admitting the deposi- 
tions of the hibited in the bill of com- 
plainants as evidence, on the hearing, for reasons sta- 
ted in the bill of exceptions. 

V. There was error in overruling the objections of 
hin daientuat bela , to the introduction of the depo- 
sitions of the witnesses taken in the suit at law, and 
m receiving the same on the hearing. 

VI. There was error in overruling the objections 
ofthe defendant below to the rendering of a decree 
before the issue tendered in the answer was tried by 
a jury. 

Vil. There was error in rendering a decree against 
defendant. 

VIII. The decree should not have revived the 
judgment at law, against the estate of defendant’s 
testator. The decree should have been render- 
ed, if at all, on the original consideration of the judg- 
ment, proved by competent testimony. 2d. The 
costs of the suit at law, should not have been decreed 
against defendant below. 3d. The decree should not 
have been rendered against defendant below, because 
the proofs in the cause show, that Tarrant was sol- 


of the statute of limitation: 

Il. There was error in not sust: 
rer to the bill. ‘te For want wre 
fendants. 2d. The complainants’ 
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his place of. reste 
nants below; the 


PON Ff 4hn Glen 4 
IZENS OF the mtate of 


vent, and that fact, together wie 
dence, was known to the comp 
complainants also, not being citi 
Alabama; and the subject matter of the biil, in its na- 
ture, not confined to pans jurisdiction of the Courts of 
this State 

IX. The deerce should not have been rendered 
for the ainocunt of the judement at law, because usu 
rious sums of money are a pie and allowed in the 


judgment for giving day of payment for advances 
made. 

The several questions which are presented by the 
assignments of error vie this case, have been ably and 


elaborately argued by the counsel on both sides, and 


they will be ¢ sxamined in the order in which they 
have been presented, so far as they are deemed ma- 
terial to the determination of the case. 

I. The first enquiry presented is, as to the reli- 
ance on the statute of limitations. 

By looking into the account, as exhibited in the de- 
positions used on the trial at law, between the present 
defendants and ‘Tarrant, it appears that the account 
commenced on the 20th November, 1824, and is con- 
tinued down by various charges, from time to time, 
till the first of May, 1826. ‘The account purports to 
have been balanced on the 11th September, 1826, by 
the complainants, when there was two thousa nd 
three hundred and seventy eight dollars and forty- 
eight cents, due. On the credit side of the account, 
it appears that J. Tarrant & Co. are allowed for sun- 

J dry payments, commencing on the 3d April, 1526, and 
terminating on the 19th September, 1827, when there 
was a payment of twelve hundred and nine dollars 
and sixty three cents, leaving a balance due the com- 

plainants on that day of one thousand two hundred 
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and forty one dollars and seventy seven cents. This 
bill was filed on the twelfth February eighteen hun- 
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find it necessary to decide, in the view which we 
take of the case. 

II. The second assignment raises a question of the 
sufficiency of the bill, on the demurrer. ‘To sustain 
the demurrer, the plaintiff in error, contends— 

1. That the bill is defective for want of parties— 
Tarrant not being made a co-defendant; and, 

2. That the complainants have a complete remedy 
at law, under the act of our Legislature, which en- 
acts, that whenever any cause of action may exist 
against two or more partners of any denomination 
whatever, it shall be lawful to prosecute an action 


“Aik. Dig.253 against any one or more of them.” 


. That all persons in interest to a bill in Chan- 
sha should be made parties, is, asa general rule, un- 
doubtedly correct. Exceptions are, however, allow: 
ed to this rule, when, from the nature of the case, it 
is not required; or, from the situation of the party, itis 
difficult or impossible to reach him,’ and also, when the 
residence of the party in another State is stated asa pro- 
per ground of omission. ‘The principle appears to be, 
that. when the case can be completely decided between 
the litigant parties, the circumstance, that an interest 
exists in another person, whom the process of the 
Court cannot reach, ought not to prevent a decree up 
on the merits. 

In this case, the object of the bill is to obtain satis 
faction of the entire demand of the complainants, out 
of the personal estate of the defendant's testator. 
Thesurviving partner, Tarrant, is alleged to be be 
yond the jurisdiction of the Court, and to be insolvent. 
Admitting this to be true, as the demurrer does, 
there is no absolute necessity for his being a party; 
and the bill ought not to be dismissed on that ground. 

2. Neither does the Court think that the second 
ground is sufficient to sustain the demurrer 
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By the Common Law, the debts of partners are 
1 and by the a of one they become ex- 
tinguished as to his testator or intestate, and can only 
be revived in e a During the. existence of the 


r lip, the partners must be sued jointly, and 
we do not think that our statute, which authorises 
dae or more to be sued separately, has subverted the 


whole doctrine of joint liability and survivorship, 
(which it mustdo, upon the principles contended for 
by the defendant) and placed partners and their exe- 
cutors and administrators upon the footing of joint 
and several obligors or promissors. The statute has 
not expressly declared it, and we are not prepared to 
do so by construction. This, the Legislature has 
done in the case of joint obligors, and has expressly 
authorised suits against any one of them, or hisad- 
ministrator or executor. But to give this statute 
that construction, would have the effect of subjecting 
the assets of deceased partners to the payment of 
the partnership debts, while the surviving partner 
would have the exclusive control of all the partner- 
ship funds, out of which the partnership debts ought, 
in fe tice to be pa id. Where a suit has actually 
been commenced against a partner under the sta- 
tate, and he dies pending -s suit, it may be, that 
the suit could be revived and prosecuted against his 
executor or adininistrator: the Court are inclined to 
that opinion. Having asserted his right under the 
statute, the creditor ought not to be deprived of his 
remedy under it by any act not within his control: 
farther than this a majority of the Court would not 


og? 
toa 
OY 


J . 
go, in the construction « J this statute; and they do 
hot intend to commit themselves upon this point, as 


itis not now necessary y to ” dee ded 
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The III, IV, and V assignments, relating to the 
admissibility of the judgment, the testimony exhibi- 
ted with the bill, and the depositions taken in the 
suit against Tarrant, will be examined together. 

1. As to the judgment. 

That a judgment of a Court of concurrent juris 
diction, directly upon the point in controversy be- 
tween the same parties, as a plea in bar, and as evi- 
dence, upon the same matter directly in question in 
another Court, is good, is undoubtedly true ; and that 
it is not evidence of any matter which comes collate. 
rally in question, though within their jurisdiction, nor 
of any matter to be inferred by argument from the judg. 


wStarkie,217. ment, is equally true ;* and no one can be bound by 


a verdict or judgment, unless he be a party or privy, 
or possess the power to make himself a party. For 
otherwise he has no power of cross-examining the 
witnesses, or of adducing evidence in furtherange 
of his rights: he can have no attaint, nor challenge 
the inquest, or appeal, or writ of error. In short, he 
is deprived of the means provided by law for ascer 
taining the truth, and consequently it would be re 
pugnant to the first principles of justice that he should 
be bound by the result of an inquiry, to which he was 
altogether a stranger.” 

In this case, the judgment was used and taken @ 
the basis of the decree, and yet the defendant i 
this bill was neither a party or privy to the suit a 
law, and had no power to make herself a party. 

2. And thisrule is equally applicable to the exhi- 
bits and depositions. The party to be affected by 
them must have been legally called upon to cross-ex- 
amine the witnesses, and have had the opportunity to 
do so, for otherwise the great and ordinary tests of 
truth are wanting, and this cannot be done unless hé 
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be a party ; 
ment is not evidence against a party, the depositions 
taken in the case cannot be.” 

But it is contended that as Marr was a defendant 
to the suit at law until his death, and had notice in 
his life-time of the time and place of taking the depo- 
sitions, and did in one case actually file cross interrog- 
atores, his representative ought to be bound by them, 
though he died before they were used, or the judg- 
ment obtained. By the death of Marr the whole pro- 
ceedings were abated as to him; and so faras his re- 
presentative is concerned, they are to be considered 
asnever having had any existence. Had Marr lived and 
defendec the suit, he might perhaps have defeated those 
depositions in various ways. They might not have 
been properly taken, or properly opened, the witnes- 
ss might have been interested, or their testimony 
been irrelevant or contradicted, or they might never 
have been-read. By his death he was deprived of 
all these defences, and his representative has not had 
any opportunity tosubject them to any of these tests. 
It is therefore clear, in the opinion of the Court, that 
in this branch of the case, there is manifest error. 
The suit in Chancery to subject the assets of a de- 
ceased partner, is a new and distinct proceeding a- 
gainst a new party, and all the facts must be estab- 
lished by testimony in the ordinary manner. 

VI. The sixth assignment, that the Chancellor 
should have directed an issue to try the fact of Marr’s 
being a partner, is not supported by authority. A 
Chancellor may, in his discretion direct an issue, but 
he is not bound to do sc, except in some cases requir- 
ed by statute, or ina few specified cases, of which 


this is not one.‘ ¢2 Mad. 474, 


VII—VIII. The 3d specification of the 7th and 


and hence it is a rule, that when ajudg-. Starkie, 234 
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8th assignments, presents a saidlin of more difficul, 
ty than any one disclosed in th .e record, and one Up 
on which the Court lias been less aided by auth ority, 


The admission by the complainants, that ‘Tarrant was 
at the time of the filing of the Lill, and at the time 


of the trial residing in the city of New Orleans, and 
that he was and still is solvent, and in geod credit, 
places the case upon an entirely Cillcrent looting from 
that set out in the biil. 

That the complainants have obtained a judgment 
against him in conformity with the laws of this state 
that the execution has been returned nella Lena ; that 
it is admitted there are no effects of the firm within 
this State, upon which the judgment can be levied: 
and that the surviving partner has removed himself 
and his effects beyond the jurisdiction of our Courts 
presents a strong case for the assertion of the com 
plainants’ claim against the assets of the 
partner, which are admitted to be sufficient to pay 
this and all his other del 


7 
l 


} ) 
ie Geceasei 


bts, cannot be denied. Yet 

there is no principle which appears to be better e 

tablished, than that in order to maintain the jurisdic. 

tion of a Court of Equity, there should be an ab 

solute discharge or insolvency of the surviving part 
la 


ner. “Ifhe is liable at law and is able to o pay, the 


'1Gallison 3¢6 Dill cannot be sustained.’ 





It is asserted, by Mr. Justic e Story,” that “itis 
yerfectly well settled that equity wil ll not lend its aid 


to reach assets in the hands of executors, when a com 
plete, adequate and effeciual remedy at law exists 
against the surviving partner.” Such also is the at 
Johns. ch. thority of Chancellor Kent,’ after a minute examine 
R. 508. 


tion of all the English authorities upon the subject. 
At law the debt is extinguished as to the deceased 





partner, and the creditor is not bound to use any dill 
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He may dea 








gence (such as would be required in case of an en- 
| with the survivor fora 
time, and let the debt of the firm remain unpaid, and 
“subsequent insolvency may resort to the 4 mer. R.547 
deceas2d partner's estate. 
That great inconvenience may often arise by the 
removal of surviving partners, is no doubt true; but 
still the rule must not be impugned, to remedy the 
In this case, the removal of Tarrant 
may create delay ; but still it cannot be said the com- 
plainants are withouta complete, adequate, and effect- 
ual remedy, at law. 
The city of New Orleans is a prominent city of 
this Union: her commercial intercourse with New 
York, ‘where the compl'ts reside, is as great and in- 
‘he Courts of Louisiana, and 
‘nited States, in that State, are open to 
nd in point of fact, they might as well 
have gone there, in the first instance, as to have 
and they can go there now. 
nothing local in the contract. 
fined a lezal discharge from the debt, and he is sol- 
vent, by the admission of the complainants. 
must therefore pursue the remedy there ; 
yet, they may ultimately resort to the estate of Marr, 
and recover the debt here. 
A case might be imagined, in which the absence 
ofa surviving partner, though no legal discharge 
or insolvency was proved, would present a case 
for relief in equity: but as the case now stands, the 
Court are constrained to decide, that the admission 
of the solvency of Tarrant, is fatal to the bill. 
IX. There is also error in the mode of computing 
interest, as set forth in the 9th assignment. The 
law does not allow rests, or the computation of inter- 


There is 
Tarrant has not ob- 


Equity 
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est upon interest, by re-stating the account every six 
or twelve months, and adding interest to the princi 
pal sum: and no custom or agreement to that effect, 
can alter the law. Interest may be charged on an 
open account, when by the terms of the sale, the 
contract stipulates for a certain pericd of credit: but 
the mode of computation is to charge interest on the 
debt up to the date of the payment, and deduct the 
payment from the whole debt; and so, as often as 
payments are made. ‘This is the rule in Chancery 
in New York, where this contract was made, and 
where it was to be executed.* 

From this view of the case, it follows, that the de- 
cree of the Chancellor below must be reversed, and 
the bill dismissed. 


RANDOLPH cersus PERRY. 


Where there is a subsisting contract in writing, between parties, adequate t@ 
determme their rights, and under which work has been completed, it will 
not be permitted for one of those parties, to set up anew parol agreement, 
without consideration, varying the first, and changing its terms and conde 
tions. 

The statute of 1807, restricting the eharge for attencance, in any bill of costs, 
of more than two witnesses to any one fact, must be understood, to mean such 
facts as are material, and whieh may necescarily arise in the progress of & 
cause, either incidentally, collaterally, or directly npon the issue, and it seems, 
not to have been the intention, to disallow the attendance of witnesses to the 
successful party, where, trom the course of the adversary, or the decision of 
the Court, the evidence of such witnesses (otherwise proper) has been’ super 
seded, or dispensed with. 


Assumpsit in the Circuit Court of Greene. The 
plaintiff below, Perry, declared for work and labor 
done and performed at the instance and request of 
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defendant, and there was a verdict for the plaintiff. 
On the trial, a written agreement for the perform- 
ance of work at specified prices, was given in evi- 
dence, as also a memorandum signed by the parties, 
explaining some intended alterations in the plan of 
the work, and particularly referring to the first con- 
tract. 

The Court then permitted the plaintiff to show by 
parol testimony, that the work had been performed in 
amode superior to that stipulated in the agreement, 
and that the defendant had consented to abandon the 
prices therein specified, and to resort to other charges 
differing from those first agreed upon. 

The defendant, subsequent to verdict, required the 
Court, to instruct the clerk to exclude from the bill 
of costs, the taxation of charges for attendance of sun- 
dry of plaintiff’s witnesses, on the ground, that all the 
witnesses subpocned and in attendance, had not been 
examined on the trial; which the Court refused. 

On these points, by bill of excepiions, the case 
came into this Court. 


Stewart, for Plaintiff in error—Here the written 
awreement is proposed to be varied by proof from 
which a different understanding might be inferred. It 
does not seem to have been proof of another contract, 
but proof from which a different contract may have 
been inferred. At most, acontract cannot be done 
way but by a contract. ‘The introduction of such 
lose verbal evidence, to vary a written agreement, 
as was here proposed, cannot be admitted. Besides, 


a% to the second agreement, if any such existed, it 
was nudum pactum ; there was no consideration to 
support it. 
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A consideration is indeed attempted to be estab. 
lished. There was on the part of Perry an offer to 
prove that some of the work was done in a superior 
style; but this at most could only be in the nature of 
a past consideration ; and to male such a considera. 
tion binding, it must be done at the request of the par. 
ty benefitted. —1 Sand. Pl. §- Ev. 171, 172, 173— 
Comyn Con. 27, 291—2 Marsh. 57. Here there was 
no proof that Randolph requested that the work 
should be done in a different style from that first 
agreed upon. 

We also contend that the Court erred in the tax 
tion of costs. There were sixteen witnesses sum- 
moned by the plaintiff, and only four of them exam. 
ined. We moved the Court to include only the wit 
nesses who were examined; which the Court refused. 
This, we contend, was errer. 


Erwin, contra.—It is said that defendant was 
benefitted by the verbal agreement. So far as the 
facts appear, it was not so. The amount he recor 
ered was less than the amount he was to receive by 
the original agreement. The party who has to pay 
“Jess,” cannot complain; and the facts show that the 
plaintiff in error did not have to pay “more.” 

As to the consideration, the law will lay hold of 
the slightest circumstances to uphold a contract. A 
benefit received, or an injury or inconvenience avo- 
ded will be sufficient. So will an inconvenience to 
which the other party is subjected, or the preventing 
of litigation. A mere moral obligation will sustain 
a contract. 

In the case referred to by counsel, where sailors 
were promised additional wages for great exertion M 
a storm, and it was held that the contract could not be 
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enforced, it was believed to be against public policy ; 
asit would induce sailors, in every such case, to hold 
bac’ for higher wazes. 

A past consideration, accompanied by a: promise 
morally binding, sill sustain a contract; as, where 
aman after he arrives at fullage, promises to pay a 
debt con waa during his minority. 

‘i 


As to verb dal evidence varying a written agreement, 
acase from Pickering, goes farther than this. There, 
the instrument was un seal: but the workman 
finding that he had hore a hele bargain, stopped 


short. He was told thatif he would go on, he should 
not suffer, but have a reasonable compensation. The 
workman recovered in assumpsit, although the in- 
strument under seal was produced; and it was con- 
tended, that the sealed instrument could not be varied 
by parol, and that there was a want of consideration. 
These objections were overruled —9 Pickering, 298 
to 305. ‘This case overrules several of the cases re- 
led upon, on the other side. 

But this was not such a distinct agreement as to 
ryuire a distinct consideration ; it was an assent 
that the established prices should govern as to the a- 
mount to be paid. May not parties adjust their own 
differences? If they had been about to go to law, 
might they not agree not to do so, but to settle by the 
town prices? And they did so settle, would not 
such sottlement be binding? Say it was a distinct 
contract, and still the consideration was sufficient; for 
litigation was ther aby avoided. 

As to the costs on account of the number of wit- 
nesses, the obje “ion cannot be sustained. The sta- 
tute only provides, that not more than two witnesses 
shall be taxed to prove the same fact. To apply this 


rule, the attention of the Jud: aay must be called to the 


of 
L 


ad fade 
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facts proved by the different witnesses: but this was 
not done here; nor could it be, for the witnesses were 
not examined. It is often uncertain what course 4 
trial willtake, A trial on the merits may be expect. 
ed, for which purpose it may be necessary to have 
many witnesses in attendance ; but it may go offon 
demurrer or by pleain abatement. Insuch cases, the 
witnesses are not examined, yet the party is surely 
entitled to his costs. Of witnesses not examined, 
the Court cannot decide that more than two were sum- 
moned to prove one fact.—1 Munf. 268. 


By Mr. Chief Justice Sarrop: 

The action was assumpsit,—brought in Greene 
Circuit Court, by Perry, against the plaintiff in er 
ror, to recover an account for carpenters work. 

There were various counts in the declaration, and 
the general issue was pleaded. A bill of exceptions 
shews, that the plaintiff below gave in evidence a 
written agreement, dated Greensboro’, July 31, 1828, 
specifying the items of work to be done, size of the 
house, &c.; and by which Perry was bound to com: 
plete the work on or before the first of January next 
thereafter ; and Randolph to pay him at the same 
time the sum of nine hundred dollars. This agree 
ment was signed by both the parties, and to it was 
appended the following—*“ Any alteration in this 
building, either in diminishing the amount of the 
work, or measuring the same, subject to reduction of 
addition, according to the usual charges of mechan- 
ics.” 

After which, the defendant gave in evidence 
the following written agreement: “ Greensborough, 
August 23, 1828—Whereas, since the agreement 
between Rolls Perry and R. C. Randolph, for the 
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wood work of a brick building, dated July 81, 1828, 
said Randolph has’ signified his intention to alter the 
plan of the house; itis therefore agreed by said par- 
ties, that there shall be a reduction in the contract 
for any work not required in the actual plan of the 
building, or there shall be an addition for work over 
and above the contract of 31st of July, which said 
reduction or allowance to be governed by the rates 
exhibited in said first mentioned contract.” This 
was also signed by both the parties. 

Randolph introduced, as further evidence on his 
part, Perry’s receipt for six hundred and sixty eight 
dollars and fifteen cents, expressed to be paid upon 
the “ within account.” On the opposite side of the 
same paper, was an account stated in Randolph’s 
hand writing, containing various items of work, with 
prices set opposite each, amounting to seven hun- 
dred and thirty eight dollars and seventy five cents. 

The record further states, that then the counsel 
for Perry, introduced evidence to prove, that a portion 
of the work was done in a manner superior to what 
was required by the plan of the house, and also other 
verbal evidence from which the jury might draw the 
conclusion, that after the execution of the contract, 
and the actual completion of the house, the plain- 
tiff and defendant had agreed to abandon the con- 
tract in writing, and to be governed in their settle- 
ment by the “ Tuskaloosa bill of prices,” without 
proof of any new consideration arising between the 
parties, or any request on the part of the defendant, 
that the contract in writing should be abandoned. 
This evidence, being objected to by the counsel for 
Randolph, was admitted by the Court. 

A second bill of exceptions shews, that after the 
rendition of judgment against the defendant below, 





CASES DETERMINED 





———.., 


RANDOLPH Us. PERRY. 





a hit. cn Con. 








he moved the Court to instruct the clerk to exclude 
froin the taxation of costs, the attendance of a portion 
of the The facts appearing, on 
which the motion was founded were, that about six. 
een witnesses had, at different times, been subpoenaed 
for the plaintiff; that of this number, 
actual attendance at the trial, but that four only were 
examined. ‘Ihe motion was refused, on the ground 
that the Court would not interfere. 

The assignments of error, ae, 

1. That the Court admitted the evidence ob 
me as stated in the first bill of exceptions. 

That instructions, relative to the taxation of 
pn were refused, as stated in the second bill of ex- 
ceptions. 

On the first point, the enquiry arises, whether the 
promise was ofsuch a nature, and founded on a suf 
ficient consideration, to render it valid and binding! 
The rule of law in this respect, is said to be, that, 
Sik eaee he: eek .shéiet snl audeehied meu alae 
tion, even an express promise to do that which the 
law did not render compulsory, will not afford a cause 
of action, in the of an adequate considera 
tion,’™* 

It will here be observed, that the question is not 
whether the defendant below was bound to pay for 
the work, a fair, and adequate price. To this ex- 
tent, he was bound by the contract under which the 
work was done. ‘The original agreement, which 
was in writing, particularly deseril ed the contempla- 
ted building, and fixed the price for the work to be 
done upon it at nine hundred dollars; also stipu- 
lated, that for any alteration in the plan, an addi 
tion or reduction of the price should be made, 
“according to the usual charges of mechanics.”— 
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These must be assumed to have been reasonable and 
adequate charges, sanctioned by the custom and usage 
of that place—Greensborough, not ‘Tuskaloosa. 

The subsequent written agreement, contains lit- 
fle, if any thing more than a mere repetition of 
the same, that for the intended change in the plan, 
the reduction, or additional allowance, for such work 
should be governed by the rates exhibited in said 
first mentioned contract. Under this stipulation, 
the only doubt that can arise, if any, is, whether 


4 


the parties intended that the reduction, or addi- 
tion of price for the alteration, should be in pro- 
portion to the nine hundred dollars for the origi- 
nal plan, computing the amount according to that 
standard, or whether the data for this computation 
should be the “usual charges of mechanics.”— 
But this question is not presented. The question 
is, whether the prior agreements were abandoned, 
and a subsequent valid contract entered into, that 
the entire work should be paid for according to “ the 
Tuskaloosa bill of prices.” By this we understand 
is meant, a general bill of rates, including the various 
items of mechanical work ne cessary in such building, 
and which has beer niopted by the mechanics and 
used at T'uskaloosa. 

That the parties were competent, before this work 
was done, to agree on the ‘Tuskaloosa prices, or any 
other standard that was not so crossly unjust, as to 
furnish a presumption of fraud or unfairness, is not 
to be doubted. In that case, the work to be done 
would be a sufficient consideration, and the bargain 
would fix the price. In the case before us, the work 
had been completed under a valid contract for what 
we must assume to have been an adequate considera- 
tion; so it stood, binding on each party, at the time 
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of the supposed subsequent agreement, now insisted 
upon in lieu of the former Itis shewn, that the de- 
fendant below did not request the substitution of the 
Tuskaloosa prices, in lieu of those under which the 
work wasdone; alsothat no new consideration moyv- 
ed between the parties as the foundation of this pro- 
mise. Itis perfectly clear, that if the alleged subse- 
quent agreement is void, the former remains in full 
force. ‘Then what consideration is there to sustain 
the subsequent agreement which it was supposed the 
jury might infer from the evidence offered. The 
liability otherwise existing was adequate to the work; 
such at least is the legal presumption. If so, there 
was not even a moral obligation to pay more, or ac 
cording to any different standard. It cannot be view- 
ed as a compromise of any doubtful right; for no set 
tlement was consummated ; there was no liquidation 
of the demand; but the claim was left no less subject 
to litigation than before. We can not infer, if that 
could avail any thing, that an adoption of the differ- 
ent standard, would in any degree have facilitated 
the settlement. It therefore results that the promise 
or contract, if such was expressed, was nudum pat 
tum and void ;* consequently there was error in the 
admission of the evidence tending to prove it. 

On the second assignment it may be remarked, 
that the statute of 1807 provides, that, in no bill of 
costs shall there be allowed the charges of attendance 
of more than two witnesses to any one fact. The 
facts here contemplated, must be understood to in 
clude all that are material, and which may necessa 
rily arise in the progress of the trial, as well incident 
ally or collaterally, as those directly in issue. It can 
not be presumed to have been the intention of the 
Legislature to disallow the attendance of witnesses t 
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TATE, Guardian, rersus GILBERT 


The Supreme Court has no power to control the discretion of inferior Courts, 
in regulating pleadings, allowing amendments and filing additional pleas; 
but, this must be understood to be confined to such pleas as are consistent 
with eachother, and with the regular order of pleading. 

That an inferior Court allowed a defendantto withdraw the plea of general is- 
sue, and to substitute other pleas in bar of the action ; is not error. 

A plea, puis darrein continuance, is a waiver of all former pleas ; and where 

* three pleas were filed, the latter of which was one, puis darrein continuance, 
held, that the plaintiff was not bound to answer either, and that he properly 
demurred to the whole. 


Tate, guardian of 8S. McGuire, commenced an ae- 
tion of assumpsit in the County Court of Shelby, 
against Gilbert, to recover an amount of money 
charged to be in his hands, as former guardian of the 
plaintiff’s ward. At the final trial, the Court per- 
mitted the defendant to withdraw the plea of general 
issue, which he had previously relied on, and to file 
three other pleas in bar, the last of which was a plea 
puis darrein continuance. \t set out, substantially, 
that the matter of the said suit, had been, before that 
time, included in a settlement which the said defen- 
dant had made with the Orphans’ Court of Shelby, 
in a settlement of his accounts as former guardian of 
said S. McGuire, whereby the said Court had de- 
creed against the defendant for a certain sum, which 
was alleged to be the identical amount, sued on in 
the said action by the plaintiff, Tate. 

To these pleas there was a general demurrer, 
which being overruled, and the plaintiff refusing to 
reply, judgment was rendered for the defendant. 

To reverse this judgment, a writ of error was ta- 
ken by the plaintiff, to this Court 
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By Mr. Justice Hircxcocx : 

This case is submitted without argument. 

The action is assumpsit, brought by the plaintiff 
as guardian of Sally McGuire, to recover a sum of 
money alleged to be in the hands of the defendant, 
as former wuardian of the same individual. The de 
arene sleaded the general issue. A trial, verdict 
and judgment were had for the plaintiff. A bill of 
pocotionn was taken, and the cause was brought to 
this Court, where it was reversed and remanded, after 
which a second trial was had, and a verdict was ren- 
dered for the plaintiff, when anew trial was granted, 
and the cause was continued to August term, 1834, 
when the Court permitted the defendant to withdraw 
the plea of the general issue, and plead three pleas in 
mei 

That the plaintiff was not the grardian of Sal- 
ly nas ruire at the time of the commencement of his 
= 

That the defendant was the guardian of Sally 
sieoaies at the time of the commencement of said 
suit; and 

3. That the Orphans’ Court for Shelby county, 
did on the 6th day of February, 1832, settle the ac- 
counts of the defendant as guardian of Sally McGuire, 
and render a decree against him for two hundred and 
twenty one dollars sixty two and a half cents, which 
was for the same identical cause of action as this suit, 
and which decree is in full force, &e. 

To these pleas, the plaintiff filed a general demur- 
rer, which was —. |, and the plaintiff declining 
to reply, judgment final was rendered for the defen- 
dant, and the case has been brought here by writ of 
error. 


It has been repeatedly decided by this Court, that 
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it has no power to control the discretion of the Court 
below, in regulating the pleadings, allowing amend- 
ments, and filing additional pleas. But this must 
be understood to be confined to such pleas as are 
consistent with each other, and with the due and re- 
gular order of pleading. 

There was noerror in allowing the defendant to 
withdraw the plea of the general issue, and file other 
pleas in bar of the action. 

But the last of the three pleas above pleaded, is a 
plea of puis darrein continuance, which is a waiver of 
all former pleas. The plaintiff was not bound to re- 
ply to this and the other two, and therefore he pro 
perly demurred to the whole. 

Whether the last plea is good in law as a bar to 
the plaintiff’s action, is a question upon which we 
give noopinion. ‘The case is decided solely on the 
ground, that the plaintiff was not bound to reply 
to the third plea; and as he was not bound to make a 
selection, he was not bound to answer either. 

Let the judgment be reversed, and the cause re 
manded 
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Jn regard to the incompetency of 1ess, a distinction exists, as to an interes 
est in the quesiion, and an interestin the erveat of the suit; and a witness wil] 
not be held ine it to y, uuless itappear, that he is to gain or lose 
by the erent of the suit: and any objection as to his interest in the question, 
goes to his credibility. 

As ageneral rule, an indorser of a note or bill, is competent in respect to his 
interest, aS @ Witness in favor of a subsequent endorsce, to charge any party to 
the instrument whose Jiability is anterior to his own. 

A release entered on the minutes of the Court, (not signed, sealed or delivered 
to the witness, and iaply ing amere discharee as tothe interest in the particular 


action, is not sufficient to authorise an incompetent veitnessto give testimony, 


This was an action of Assumpsit in 'Tuskaloosa 
Circuit Court commenced by McRea against Ken- 
non. 

The plaintiff declared against the defendant, as 
indorser of a promissory note, drawn by one Long- 
mire, in favor of one Shaw, and by him endorsed to 
the defendant. 

The plaintiff was tle indorsee of one Fuller; who 
vas the indorsee of Kennon. On the trial, Fuller, 
the indorser of the plaintiff was introdnced as a wit- 
ness to prove, that the defendant had promised to pay 
him the amount of the note. It appeared that there 
had previously been entered on the minutes of the 
Court, a release on the part of the plaintiff, to the in- 
terest of Fuller, and the Court held him to be a com- 
petent witness, and having testified, judgment was 
given for the plaintiff. ‘The defendant prosecuted 
his writ of error here 


Witson, for Plaintiffin error—StTEWwaRrRT, contra 








CASES DETERMINED 





KENNON Ts. M’REA. 


By Mr. Chief Just ice SAFFOLD: 

Assumpsit Was eons by McRea as endorse, a. 
gainst Kennon as indorser of a promissory note. The 
note was made by one Longmire, payable to Shavw, 
who indorsed it “ Cennon, who endorsed it to one 
Ezekiel Fuller, who endorsed it to McRea, the plain. 
tiff below. 

Ata term of the Court previous to that at which 
the final trial was had, and at which there wasa mis 
trial, an efitry appears to have been made on the mi- 
nutes, as follows: “Came the parties by their attor- 
neys, and the plaintiff released, in open Court, Eze. 
kiel Fuller from any responsibility or liability in this 
action, before he was qualified as an evidence.” 

On the final trial, a bill of exceptions was. taker, 
which states that the plaintiff below offered EF. Fuller, 
(who was the zexdorsee of the defendant and the tr. 
dorser of the plaintiff.) to prove that the defendant 
had promised to pay hem, the witness, the amount of 
the note sued on. ‘The competency of the witness 
being objected to, the plaintiff produced the above 
entry as evidence of a release to the witness. The 
defendant still objected, 

Ist. ‘To the sufficiency of the release. 

2d. To the plaintiff’s right to make it. 

3d. That if sufficient as a release, it discharged 
the defendant from liability in this action, and the 
plaintiff ought not to be permitted further to prose 
cute it; and that Faller was still an incompetent 
witness. 

These objections were overruled, and the witness 
was permitted to testify. ‘There is no shewing more 
definite as to what the witness did swear. ‘A ver 
dict and judgment having been rendered in favor of 
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the plaintiff below, Kennon, the defendant, prosecutes 
this writ of error, and assigns as causes,— 


1. The overrul! 


ng his objections to the competen- 
ey of Fuller as a witness, and his exceptions respect- 
ing the effect of the supposed release. 

2. That the fact, the witness was introduced to 
prove, Was inadmissible testimony. 
~ No other question appears to have been made be- 
low, reserved for the consideration of this Court, than 
that respecting the commpeiency of the witness to prove 
the promise of the defendant to pay him (the witness) 
the amount of the note sued on, and the effect of the 
release, if valid. 

Respecting the admissibility of the evidence, no 
objection appears to have been made, unless one of 
the reasons assigned against the competency of the 
witness, (that the evidence sought from him would 
discharge the defendant from liability in the action,) 
can be so regarded. It is clear, however, that if a 
plaintiff be about to introduce evidence which will 
have the effect to defeat his action, the defendant 
has no right to object toiis introduction. Itis equal- 
ly obvious that he can not avail himself of such mat- 
tras an objection to the competency of the witness. 
lf evidence introduced by a plaintiff has no tendency 
to support the action ; or if it can operate to defeat it, 
by discharging the lability of the defendant, or other- 
wise, it is the undoubted privilege of the latter to 
avail himself of this advantage, by motion to the 
Court for instructions to the jury respectiug the legal 
elect of the evidence, and if not given, can assign 
the failure as error. But here, if the release could 
have had any such effect, (which is by no means ad- 
mitted) it does not appear that any instructions to 
the jury were either requested or given. 
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by which a witness is excluded on the ground of i 
terest, seems to have fluctuated, at different periods, 
but on a careful examination of all the authorities, 
ancient and modern, the general rule will be found to 
be, that if a witness will not gain or lose, by the event 
of the cause, or if the verdict cannot be given in ev- 
dence for or against him, in another suit, the objec 
tion goes to his credit only, and not to his competenty. 
Generally, therefore, an interest in the question alone 
will not disqualify the witness, but the objection 
goes to his credit only:” they add, “we do not mean 
to say but that there may be some technical excep 
tions to the rule; but the rule inits general applicé 
tion is correct, and is the one adopted by the Court.” 
(See also Phelps vs. Winchell.) "hat this witness 
was interested in the question, there can be no doubt. 
I will enquire if he was not also in the event of the 
suit. 
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A case mainly relied on by the counsel for the 
plaintill in error is, that of Stephens \ vs. Lynch., That , 


» 4) 


was an action by 


bill of exchange, payable to Cleland, and accepted by 
Jones. Th re beine no direct evidence of notice 
having been given of the dishonor of the bill, Cleland 
was tendered as a witness to prove that the defend- 
ant had subsequently acknowledged his rages d upon 


it, and promised to pay it. ‘The witness was objec- 
ted to on the ground of interest. Lord Ellentoro, re- 
marked, that the objection would exclude the party 
toa bill in every case where he comes to assist the 
plaintiff; and decided that Cleland had not such a 
direct interest in the event of the suit as to exclude 
him. 

This was a decision at Nise Prius, and the ques- 
ion does not appear to have been elaborately argued, 

deliberately examined by the Court: no authori- 
ties appear to have been quoted, nor was any reason 
given, except as noticed, that “the objection would 
exclude the party to a bil in every case where he 
4 [ may be permitted to 
remark, that this consequence docs not necessarily 


comes to assist the plan iT. 


follow; for if the party called had endorsed without 
recourse upon himself; or if his endorsement was 
subsequent to that in favor of the plaintiff, these, or 
dther similar circumstances, would materially vary 
the question of itterest, or clearly show him to be in- 
different. In cases where the witness is clearly in- 
terested, if his interest be egzt-ponderant, by a like 
tesponsibility to one of the parties, in either event of 
the suit, his interest being neutralized, he is compe- 
tent ;’ though interested in the question or sudject of 
the suit. he is indifferent to the result of that action 
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It is true the case referred to of Stephens vs. Lyneh 
has been quoted as authority by Starkie in his Trea. 
tise on Evidence ; by Phillips (2 vol. 40) and by Chit 
ty on Bills, (417)—without any expressions of dis 
sent; and has in some instances been recognised by 
Courts of respectable authority. In the late treatig 
on Pl. and Ev. by Saunders, (vol. 1, 316,) its autho 
rity is also recognised, and this reason assigned ip 
support of the principle ; that though a recovery an¢ 
satisfaction in the suit by the subsequent indorsee 
against the prior party, would extinguish and destro 
the debt, and of course exempt the witness from far 
ther responsibility to any one; when a failure might 
subject him to the necessity of paying the debt; ye 
his liability would not be certain, and should he kk 
even compelled to pay, he may afterwards seek his 
redress against the same original defendant, or some 
other prior party. ‘The force of this reasoning ma 
well be questioned. It is very evident that these con 
siderations do not neutralize the witness’ interest: 
for though it be not certain that a recovery can bee 
fected against him, such is the legal presumption; 
and if it be had, he must then pay the debt, and seek 
his redress against a defendant, who has once su¢ 
cessfully resisted the demand, or some other pria 
party to the security, who may well be presumed er 
titled to the benefit of the same defence, which ha 
once prevailed in favor of another in a similar cond: 
tion. This view of the subject, is, I think entitled t 
great weight, under the peculiar circumstances of this 
case ; the most material of which is, the great laps 
of time, during which it may be inferred, Fuller the 
witness, slept upon his rights. The indorsemeit 
from Kennon to him, is without date, and would there 
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fore refer, in the absence of other proof, to the last an- 
terior indorsement, which is that in favor of Kennon, 
bearing date more than four years prior to Fuller's 
indorsement to the present plaintiff. This fact sug- 
gests the probability, that by /aches, or otherwise, Ful- 
ler had lost his remedy on the note. If so, there was 
a strong inducement for the manufacture of evidence 
to restore the demand: in an action by Fuller, he 
could not expect to be admitted as a witness; then 
shall a mere assignment from him to the plaintiff, 
have the effect to remove the objection of interest, 
ad establish the competency of the former as a wit- 
ness. | maintain, that the indorsement alone, is not 
evidence even of a consideration passing between the 
parties to it, as against the defendant in the action. 
It would be sufficient to authorise a recovery against 
the defendant, in favor of the last indorsee, no other 
objection being interposed, because then the defend- 
aut would be indifferent whether the recovery be in 
favor of one indorsee or another; and if the last in- 
lorsee (properly constituted) hold only as agent, he 
may recover as indorsee alone for the benefit of his 
principal against any party who would be directly 
responsible to the latter. Then, while such may be 
the nature of this assignment, and while the law re- 
comnizes the indorser’s znterest in the event of the suit, 
itappears to me that no sufficient equi-ponderance 
can be supposed to exist, to remove the objection. | 

But aside from any peculiarity in this case, and 
admitting the relaxation of the rule of evidence to its 
full extent, that interest in the question, or subject of 
the suit, is an objection only to the credibility, and not 
to the competency of the witness ; there is still strong 
authority for the rejection of this witness. 
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95 T. Rep.578. 





In the case of Buckland vs. Tankard,’ the action 
was by the indorsee of a bill of exchange against the 
acceptor. The defendant called Gregson, who was 
the first indorser, to prove that the plaintiff had no 
property in the bill—that Gregson had only deliver. 
ed it to him to receive payment from the defendant, 
and not with intent to convey any interest to him; 
for that in truth he had not paid any consideration 
for the bill. Gregson admitted or examination that 
he claimed an interest in the bill. Lord Kenyon, at 
Guildhall, rejected him, as being an interested wit 
ness. ‘The case being removed into the Court of 
King’s Bench—Kenyon, Chief Justice, said the whole 
question turned on this—zvhether the witness's situa- 
tion would or would not be bettered by the event of the 
verdict in the case. We was still of the opinion that 
it would: “ for, if the plaintiff should succeed, Greg- 
son would be put to much ereater difficulties to get 
back the money than if the plaintiff should be foiled 
by means of his testimony ;” and therefore, on the 
ground of zerest, he thought the witness was pro 
perly. rejected ; and such was the opinion of thal 
Court. 

The same remarks are equally applicable to this 
witness. His situation, as disclosed by the record, 
established his interest, no less than the admission d 
Gregson did his: (and without the admissions the law 
would have implied an interest against the party call 
ing him:) the fact sought to be proven in both c- 
ses, was'an alleged agreement or promise between the 
witness and the party against whom he was intro 
duced. Here it may be observed, Fuller was intro 


duced to prove a promise to pay to Aim individually, 
by his immediate indorser. 


If the plaintiff could 
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not recover against the indorser—the promise 





y 
inuring a(t hit. jr. on B 


equally for the benefit of the former’—from that cir- 61. 


cumstance alone, it might be inferred that 


Fuller 


could not—that the /aches would interpose an equal 
bar to any action he might bring. Then may it not 
well be said, that, if the plaintiff in this action fail, 
the wetness will be left in a much worse situation than 


if he succeed. 


- 


There are various other decisions in the English 
Courts, recognising the same principle. Eminent 


Judges have declared the subject to be one 


of great 


difficulty and embarrassment ; and that the decisions 
relative to the competency of witnesses, in respect to 
their interest, have been so variant and conflicting, 
that it has been impossible to reconcile them; and 
that the question must often depend on the peculiar 
circumstances of the case in which it arises.—(See 


Burt vs. Baker, et ail.’) 


I will also notice a few American cases on this 
point. In Herrick vs. Whitney, the action was by «5 


the indorsee, against the maker of the note. 


Fitch, 


the indorser, was called by the plaintiff to prove the 
execution of the note by the defendant. We stated 
that he had transferred the note to one Cummings, in 
payment for a pair of horses, but at the risk of Cam- 
mings as to the solvency of the maker, and that he 
had no interest in the suit—yet the defendant’s coun- 
sel objected to the competency of the witness ; and 
the question reached the Supreme Court. 'T here it 
was ruled, that the witness was responsible upon an 


implied warranty that the note was not forged ; that 


he therefore had a direct interest in establishing the 
S 
fact he was called to prove, and was incompetent. 
| 
The Supreme Court of Massachusetts has also held, 
i rd 


in more than one case, that in an action by 





the in- 
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dorsee against the drawer, the indorser is not a com- 

petent witness to prove the hand writing of the draw- 

er, without a release, or its equivalent—a discharge 
41 Mass. R.73from liability on the indorsement.—Barnes vs. Ball: 
°S ib. Rice vs. Starnes.” 
«2Day,309. In the case of Owen vs. Mann, the question of 
competency occurred on the trial of an ejectment, in 
which the controversy solely regarded the title to the 
estate demanded. Mann, the defendant, having pur- 
chased, with warranty, from one Barber, had given 
to the latter his note for the purchase money. The 
note had been assigned by Barber, who appeared to 
be a man of property, to Jones, and after the com- 
mencement of the ejectment, the latter applied to the 
defendant for payment. After some hesitation, the 
defendant paid the note, on condition that Jones 
should refund the money, if judgment in the pending 
action should be rendered against the defendant. To 
this effect Jones executed a covenant, in which it was 
agreed that the note should remain in his possession, 
as if nothing had been advanced upon it; so that, in 
the event ofarecovery by Owen, against the defend- 
ant, he might take his remedy against Barber, his in- 
dorser. The Supreme Courtof Lrrors adjudged the 
witness incompetent, on the gronnd of interest. ‘They 
said, if the enterest 7s counteracted by an equal interest 
on the other side, the witness is competent. But if 
there be the least zmequality of interest—that is, if a 
recovery on one side is more interesting to the person 
called, in a pecuniary point of view, than on the other, 
he cannot be permitted to testify. They considered 
it manifestly clear, that Jones was not an indifferent 
witness, for the reason, that if judgment should be 
rendered against the defendant, he, Jones would be 
obliged immediately to refund the money received of 
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Mann, while his demand for a similar amount on Bar- 
ber, might be long postponed—then be sought after 
with great expense, and eventually fail, through Bar- 
ber’s insolvency. ‘They assimilated the situation of 
Jones, to the condition of bail, when called by his 
principal, whose incompetency they considered too 
well settled to require the formality of proof; but 
whose situation was less objectionable than Jones’. 

The authorities already reviewed, and the reflec- 
tions advanced, appear to me to establish sufficiently 
the incompetency of this witness; but there is one 
other consideration strengthening this conclusion. It 
is this, that whether an indorser who has paid off the 
bill or note to a subsequent indorsee who has obtain- 
ed a judgment on the same, can not, by mere opera- 
tson of law, claim the right of cession or subrogation 
to all the benefits of the judgment, is at least ques- 
tionable ; and that he can have his benefit by an as- 
signment of the judgment, seems to be settled.— 
(See Braham & Atwood vs. Ragland, Turner, et al.*) 
This may be considered nearly tantamount to an in- 
dependant right of cession; as it may be assumed 
that the plaintiff in the judgment would, generally, 
consider it a sufficient inducement to assign his inter- 
est to any one who would pay him the amount de- 
manded. Under this principle, one in the situation 
of Fuller, supposing his right of recourse on the note 
tohave been lost, would be enabled to restore it indi- 
rectly, by assisting lis indorsee to recover the judg- 
ment, then paying it, and receiving a cession, or an 
assionment of it. In this view, he would be materi- 
ally interested in the event of the suit. 

From this examination of the subject, I think it re- 
sults, that as a general rule, an indorser of a note or 
bulis incompetent in respect to his enlerest, as a wit- 
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ness in favor of a subsequent indorsee, to charge any 
party to the instrument whose liability is anterzor to 
his own ; and that the objection to the competency 
of this witness is more obvious from the peculiar cir- 
cumstances of the case, already adverted to. 

I have examined the case independently of the 
supposed release, because we think it can have no ef- 
fect as such. It cannot be regarded asa part of the 
record, Fuller being no party to the suit: and not 
being signed, sealed or delivered to the witness, it 
can not be regarded as a deed, or sufficient evidence 
of any contract. <A further objection to it is, that 
it imports only a discharge from any interest 7 that 
action, atid would not necessarily operate asa release 
from his liability to a subsequent action as indorser of 
the same note. 

Weare therefore of opinion, the judgment below 
must be reversed, and the cause remanded. 
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TROTTER versus CROCKETT. 


It is compétent for a defendant to show by testimony, thatan instrument assigné 
ed as a conditional payment or collateral security of a pre-existing debt ; 
was good and available in the hands of the plaintiff, at the time of assign- 
ment and afterwards. 

A judicial insolvency can only be established by an exhaustion of all the means 
supplied by law against the purse of a debtor: and the insolvency of a party 
will not be presumed on the bare return of nulla bona, to a fieri facias issued 
against his effects. 

The holder of an instrument, (transferred as conditional payment or collateral 
security ) is not bound first to sue thereon,—or to offer to, or return the same; 
in order to maintain an action on the original debt or consideration, intended 
to be secured bysuch instrument. * 

Where paper securities have been transferred as an absolute payment of a pre” 
existing debt, then no resort can be had on such debt, or its original conside- 
ration—and the party receiving the same must take his recourse on the paper 
so transferred—(unless indeed they be forged, or fraud be committed in the 
representation of their value.) 

But if the transfer of paper be intended merely as a conditional payment, or as 
acollateral security, the successful pursuit of the original debt, will depend 
onthe fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it. 


This action was trespass on the case, instituted by 
the defendant in error, in the Circuit Court of Law- 
rence. 

The plaintiff declared, (with other counts,) on an 
undertaking in writing, executed by the mercantile 
firm of Trotter & McGonegal, (of which Trotter was 
survivor,) whereby, the latter, in consideration of 
goods, wares and merchandize before that time sold 
and delivered, agreed to pay the plaintiff a certain a- 
mount of money, zn cash notes, onsolvent men in Lan- 
rence county. 

The declaration averred, that the notes (which it 
appeared had been transferred, in pursuance of the 
agreement,) were wholly valueless, and useless in the 
hands of the plaintiff, whereby an action had acorued, 
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&c. During the trial, the defendant offered to prove, 
that certain of the notes transferred, were good, and 
had been lost through the negligence and Jaches of 
the plaintiff, which proof the Court rejected. The 
defendant asked the Court to instruct the jury, that if 
they believed from the evidence, that by proper dili- 
gence the amount of certain of the assigned notes 
could have been recovered from the payors—or that 
the same had not been returned, or offered to be re- 
turned, to the defendant; the action was not sustain- 
able : which the Court refused, and charged the ju- 
ry, that the transferree of a note was not bound to 
pursue the transferror, in order to return it. 

Judgment on the verdict of a jury, being rendered 
for the plaintiff, the defendant brought the case, by 
bill of exceptions, into this Court. 


Ormonp, for Plaintiff—We maintain, that the 
reception of the contract of indorsement, imposed on 
the receiver of any note, under the contract, to pay 
cash notes, the obligation to use due diligence, or at 
least an offer to return the note. The Court, there- 
fore, erred in instructing the jury, that the plaintiff 
was not bound to pursue the endorser. One of these 
notes was endorsed by Green. Crockett received this 
note, among others, and gave up the agreement. He 
received it then in the same way that others receive 
such notes, that is to pursue the endorser with due 
diligence. If he did not pursue the endorser, he 
should at least return the note or notes, so endorsed. 
This he is certainly bound to do in all cases, unless 
the notes be clearly of no value. Green was unques 
tionably solvent. He was the endorser, and not the 
maker. J am not sure that this does not come up to 
the literal fulfilment of the contract. But at any rate, 
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the party might receive such endorsement ; and he 
did receive it. He brought suit upon the note; 
brought it wrong; suffered a non-suit; made no ef- 
fort to return the note ; kept it ten or twelve years, 
till his remedy was lost ; and now seeks to make us 
liable upon the original contract. Why was the note, 
for which Green was bound, not paid long since ? 
Merely because Crockett held the paper, and neither 
offered to return it, or pressed the collection of the 
debt. 

The Court also erred, as we contend, in rejecting 
the evidence offered by Trotter. The maker of one of 
the notes was — at the time of the endorsement, 
and continued so for some time afterwards. The 
party did not agree to guarantee the continued sol- 
vency of the makers or endorsers of the notes; and 
the Court cannot extend the contract beyond the agree- 
ment of the parties. The return of nulla bona against 
Harris, was therefore, not conclusive; and it would 
not have been so, if the contract hed. even extended 
to the continued insolvency of the maker of the note. 
Such return could only be prima facie evidence ; and 
the Court should have permitted us to prove that we 
had complied with our contract, and had transferred 
notes on solvent men to the obligee. 

Besides, I make the point, that the plaintiff should 
have proved that he used due diligence. He cannot 
stand on a better footing than an assignee under the 
Virginia statute, who is permitted to sue in his own 
name. He must shew that he has used due dili- 
gence. 

The case, however, does not rest on want of proof. 
There is proof that due diligence was not used ; that 
suit was brought in an improper manner; and that 
anon-suit was suffered, which is a voluntary act. 
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P. AnpDERSON, contra.—The case shews an obliga- 
tion due, tobe paid in cash notes on solvent men in 
Lawrence county. Among the notes delivered, was 
one on Perine, endorsed to Green, and by him to 
Trotter. The obligation, let it be observed, was to 
pay in notes. An endorsement is not a note. The 
maker of a noteis bound directly ; the endorser, upon 
a contingency. If it be pretended that the endorse- 
ment was taken as a note, it must have been upon a 
new contract. Where is the contract? The coun- 
sel speaks of due diligence: upon what principle was 
diligence due? We were bound to receive notes; 
and we could not tell the solvency till tested by a suit. 
The endorsement of Green simply enabled the plain- 
tiff tosue inhis ownname. We could not refuse the 
endorsement; but we did not receive it in payment: 
it was the note that we received in payment, on the 
implied condition, however, that Perine was solvent. 
Our commencing a suit against Green, was only so 
much more than we need have done. This was the 
act of one of the parties only, and no evidence of con- 
tract. 

But it is said that we ought to have returned the 
note. ‘That depends on the question, whether we 
made any contract to that effect. The most that can 
be conceded on the subject is, that all the circum- 
stances might have been left to a jury, to determine 
whether they amount to any evidence of contract, to 
receive the endorsement, or to return the paper. 

If one has the property of another tortiously in his 
hands, he is bouud to return it without demand ; but 
if it be put into his hands by the other party, that 
party must demand the property before the receiver is 
bound to return it. If the note is worth nothing, it 
need not be returned. Well, Perine got a perpetual 
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injunction against the note. It was then of no value. 
But, it is said, the endorsement was of some value. 
Perhaps it might have been; but according to the 
view which I take of the subject, thisis unimportant. 
The Court did not err in refusing to usurp the pro- 
vince of the jury, and decide how far there was evi- 
dence of any contract, to pursue the endorsement, or 
to return the note. If we received the endorsement 
as collateral security, and not as payment ; it is clear 
that we might have sued upon it—that we were not 
bound to return the note; and yet we would have 
been under no obligation to continue to follow up the 
claim against Green. 

The jury in this case, having found against Trot- 
ter, it must be presumed that they found that there 
was no contract to receive the endorsement as condi- 
tional payment, or to return the note. 

Besides, Trotter received this note from Green af- 
ter it was due, as conditional payment of a merchan- 
dize account. Perine told Trotter that it was a gam- 
bling note, and that he would not pay it. Was it 
not bad faith then, to have passed it off? The note 
being of no value, Trotter could have sued on his mer- 
chandize account: the return’cf the note was there- 
fore unimportant. 

That to have instructed the jury as required, 
would have been usurping the province of the jury, 
sufficiently appears from the decision of the case when 
it was here before. The Court is referred to the o- 
pinion then given. 

As to Harris, it is said that Trotter offered to prove 
that he was solvent at the time of endorsement, and 
for some time after. It does not appear that excep- 
tion was taken to the opinion of the Court on this 
pont; nor does it appear that any particular testi- 
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mony was given, or that any witness was introduced, 


A mere 


offer to prove was not sufficient. ‘The express 


testimony that the Court rejected, should have been 


shewn. 


be legal 


“Solvency” requires a definition. It must 


solvency; that is, the man must be in a con- 


dition that money can not be made outof him by-ex. 


ecution. 
nulla bo 
facie. 


The want of this solvency, the return of 
na establishes. ‘This is not merely prima 
The insolvency of Harris being thus estab. 

7 5 


lished, would the Court permit 2 witness to come in 


and say 


, “I know this person has property in such 


a county,” and thus require the party to pursue the 
supposed property in that quarter? He might in the 
same manner be driven from point to point, for an 
indefinite length of time. The introduction of evi 
dence insuch a case to contradict the sheriffs’s return, 


is not allowable. 


Horkixs, in reply—cited Marr, eax, vs. South 
mick, Cannon & Warren, page 351 of this volume— 


Minor’s 


By \ 
This 


Rep. 314—1 Stewart, 370. 


[r. Justice Trornton: 
was an action on the case, brought by the 


defendant in error. in the Circuit Court of Lawrence 


county ; 


the declaration in which, contained various 


counts, and among them, one ona special assumpsit 
in writing, whereby Trotter & McGonegal. a mer- 


cantile 


firm, of which Trotter is survivor, promised 


to pay to Crockett, the sum of three thousand five 
hundred and sixty five dollars and fourteen cents, in 
es, on solvent men in Lawrence county, A- 
on or before the Ist of January, 1822, for 
ceived. During the progress of the trial, a 
ceptions was taken, on which the assignment 
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of errors is made in this Court, which relates to the 
rejection of testimony offered by Trotter; to the re- 
fusal to give instructions which were prayed for by 
him; as also to the charge given. We think there 
is no good objection to allowing the first assignment 
tobe made. ‘The bill of exceptions shews, that the 
rejected testimony was offered; and excluded on the 
motion of Crockett’s counsel; and though the words 
“to which opinions the defendant excepts,” are at 
the close of the bill of exceptions, we think they em- 
brace every matter of opinion contained in it. With 
regard to the language in which this matter is set 
forth in the bill, it is that usually adopted; and I 
think it necessarily implies, (the record not shewing 
the contrary) that the means of making the proof of- 
fered were present, and instantly available. 

t appears that, when the note described, as above 
stated, in the count, became due; by endorsement in 
the name of the said firm, promissory notes were 
transferred to Crockett, tothe amount of the said note; 
and that it was surrendered by him to the makers. 
Among the notes so transferred, were two of the fol- 
lowing description: one made by James Perine to 
William Green, due 4th April, 1821, and assigned by 
him to plaintiff in error ; the other made by Joel D. 
Harris, due 15th January, 1822. 

The evidence offered by Trotter which was re- 
jected, was, that the maker of this last note, Harris, 
was solvent, at the time of its endorsement to Crock- 
ett, and afterwards. 

The assignment of error presents but two questions 
for our consideration. The first is, whether, accord- 
ing to the true intent and meaning of the written 
contract of Trotter, irrespective of any agreement at 
the time of endorsing these notes, the note of Harris 








CASES DETERMINED 











TROTTER US. CROCKETT. 








did not, to the extent due upon it, constitute a pay- 
ment and satisfaction of the original note or contract 
sued upon. 

The second question is, whether if laches have been 
committed by Crockett with regard to the other 
note, whereby the liability of any party, who was on 
it, was lost to ‘Trotter, he would not also be entitled 
toa credit to that extent. The first point above sta- 
ted, is embraced by the assignment relating to the re- 
jection of the proof, that Harris, the maker of one of 
the endorsed notes, was solvent at the time of the en- 
dorsement, and subsequent thereto. A just construe 
tion of the original contract or note, will determine the 
propriety of the rejection of this testimony. The 
contract was to pay in cash notes on solvent men, &c. 
The exclusion of the evidence was, I apprehend, on 
the ground, that by the contract, solvency at the date 
of the endorsement wasimmaterial. The Court did 
not decide, that no proof could be adduced, to prove 
solvency, at the date of the return of nulla bona to 4 
fi. fa. which had been issued to the sheriff of Law- 
rence county, on the judgment in favor of Crocketton 
the endorsed note. No such proof was offered with 
sufficient distinctness to be regarded; for the term 
“ afterwards,’ though it may extend to any indef- 
nite future period, yet on the principles of construc 
tion applicable to bills of exception, is not to be so un- 
derstood ; and it may well consist with total insol- 
vency at the date of the sheriff’s return, that after 
the endorsement, Harris was perfectly solvent. If, 
however, it was intended to be decided, by the Court, 
that the return of nulla bona in that judgment, was 
conclusive against Trotter, it was, to my mind clear- 
ly erroneous ; for at most, all that a return of nulla 
bona can be evidence of, is no visible effects within 
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the county, of which the sheriff making iis return, 
is the ministerial officer; and is perfeetly consistent 
with the possession of ample estate, just beyond its 
houndary ; which would be a sufficient defence, un- 
less the words of the contract, “solvent men, in Law- 
y that the men must be 

solvent, but that their property, and residence must 
h be, in that county: which [ do not consider to 

i The Court, how- 
the counsel for Crockett now in- 
sist, that solvent men, in the meaning of the contract, 
are such only as shall have effects to satisfy an exe- 
eution, which shall issue upon a judgment in favor of 
Crockett notes to be a This would 
clearly imply an obligation on Crockett to bring a 
suiton the note. But the doctrine is well settled, 
that without, the holder of pa- 
per as a conditional payment of, or as collateral secu- 


rence county, mean not on 


be a fair wet tation ol them. 


ever, did decide, and 1 


1 1 
, on tne casi 


an express contract, 


rity to, a pre-existing debt, is not bound to sue upon 
itatall:* and if these notes were not transferred in #1 Cranch 181. 


‘¢ ways, he cannot sustain his 

il] 2 orl | consideration. It cannot 
be adopted as a oper Ci mustruction of the contract 
sued on, i it any suit was to be brought by Crock- 
ett on the notes to be transferred, befove he could re- 
cover in an action for its breach in the particular of 
thesolvency of the makers of those notes. Suppose 
ferred without any know- 
party of the pecuniary condition of the 


] ] ~ a ae 
one or tne other of tho 


a tion at al 


tes were trans 


makers, and that upon enquiry it were ascertained, 
tuat one or more of 1, though never sued m their 
1° ‘ : » 

lives, were upon th eee as paupers at the time of 


would it be necessary to sue in such 
ver of Trotter for a breach of his 
hend thatit would not. Now, if 
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on the one hand, it can be alleged and proven, that 
the maker was insolvent, without any suit against him; 
as a necessary consequence his solvency can be estab- 
lished on the other hand, by the kind of proof here 
ofiered and refused. It is argued that the true con- 
struction of this contract is, that there 1s a warranty 
not only of present solvency, but a prospective war- 
ranty of continuing solvency, until by the due prose- 
cution of the means afforded by the laws of the coun- 
try, the fact of solvency, vel non, is in that manner as- 
certained. ‘To sustain this construction, reference is 
made to the decisions of the Courts of Virginia, re- 
gylating the recovery by assignees against assignors, 
of such instruments as by the laws of that State are 
authorised to be assigned. It is true, that upon an 
indorsement in blank, or in the common form, the 
Courts in that State have said, that a recovery may 
be had, as for a consideration which has happened to 
fail, notwithstanding the use of the means of the law, 
as far asa fi. fa. returned nulla bona, to render it 
available. But even there a special indorsement 
would vary the implied rule of liability, and if in- 
dorsed so as to raise the implication, that the liabili- 
ty was to be more restricted, than the implied respon- 
sibility, the special understanding would control. 
But even if the word solvent, is construed to mean 
ability to pay according to law, I would maintain that 
all the means which the law supplies, must be ex- 
hausted, before insolvency could be affirmed. Now, 
a fi. fa. is not the final test: in this State, at least, 
itis not the ultimatum which is afforded. The law 
gives aca, sa. to reach the secret treasures of the 
debtor, asa fi. fa. does, his property, subject to levy. 
A judicial insolvency then, I think, is only established 
fully, by this final process of execution. For the et 
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ror in the Court below, in rejecting the testimony of- 
fered, the cause would have to be reversed, but as it 
must be remanded for a new trial, it is thought pro- 
per to consider the law, which from the proof exhibi- 
ted in the bill of exceptions, will be most probably 
applicable to the state of facts that will again be es- 
tablished. ‘The notes in this case, must, of necessity, 
have been endorsed over, either in absolute discharge 
of the original contract, or as a conditional payment 
of it; or as a collateral security to it: and the question 
as to the precise manner intended, is one, which from 
all the circumstances of the ease, must be determined 
by the jury. Ifthe transfer were intended as an 
absolute payment, then there can be no resort to the 
original note, nor to the original consideration of that 
note. The note to pay in cash notes, &c. had ex- 
tincuished the open account; and the transfer, if in 
payment, had extinguished that note; leaving the 
ouly recourse ofthe party so accepting them, on the 
transferred notes, unless indeed, they be forged, or a 
fraud has been practised ; as by falsely representing 
the parties to the said securities to be solvent, when 
they were not. Ifthe transfer were intended as a 
conditio: al paynn snt, or as a collateral security, then 
the successful pursuit of the debtor on the original 
consideration, which in such case, is the only subsist- 
ing ground of action, will depend on the fact, whether 
or not, any aches has been “ committed with regard 
to the transferred security, whereby any party whose 
liability could have been retained, or secured to the 
party iit 1 the note, or bill, is lost. If such 
laches has oceurre 1, it will operate to t! 
an an abs ay aymecl nt.” And t would seem by the! 


iat extent AS .yWash. C.C. 


Rep 156 —Ist 
*orter’s Rep. 


last decision of this Court, above cited, that in such Ist ed. 260. 


case the anehed of a party whose lability had 
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been omitted to be fixed, would not vary the case, 
For although insolvent, as far as legal coercion is 
concerned, yet a demand of the money might have 
resulted in its payment. I do not find the doctrine 
to be, that where a bill or note is transferred by en- 
dorsement, as conditional payment, or collateral se- 
curity, and afterwards suit be brought on the origi- 
nal consideration, that successful resistance can be 
made to a recovery, by shewing that all the diligence 
has not been used, which would be necessary, to en- 
able the indorsee of such transferred bill or note to re- 
cover against the indorser as such, if it had been re- 
ceived in absolute discharge of the original debt. The 
extent of the doctrine, I apprehend is, that the re- 
course of the person from whom the bill or note is 
received against any prior party must not be lost, nor 
such delay occur in giving notice to the person from 
whom it was received, of the refusal to pay, as in the 
estimation of the jury would be unreasonable. As 
to the return of a bill or note, which may have been 
transferred as a conditional payment, or collateral se- 
curity, Ido not consider that its return, or an offer 


‘to do so, is necessary, to authorise the institution of an 


a2 Wheat. 390. 





action on the original demand. 

A creditor may lawfully take and hold several se- 
curities for the same debt, and ought not to be com- 
pelled to yield up either, until the debt is paid. It 
is true that a double satisfaction cannot be had ; but 
on principle, it seems to me, that all collateral securl- 
ties, honestly acquired, are to be allowed to be retail- 
ed until their object is accomplished. 

It is laid down in Ist Cranch, 181, that it is not ne- 
cessary to return a note received as a conditional pay- 
ment, prior to the institution of a suit on the original 
contract; for the reason, that it is not an extinguish- 
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ment of that contract. ‘The utmost that justice would 
require is, that the plais itiff should shew that he 
has not derived benefit from it. Uf it has been trans- 
reg so that in gine on of law, he bas derived 
such benefit, by which means too, the defendant 
might be subjected to its payment, then unless it be 
regained, so that he have it in his power to return 
it to the defendant, he ed not be permitted to re- 
cover. In the case of a collateral security, I feel 
confident that the plaintiff! ought not to be compelled 
to return it, until the debt is actually paid. But, 
in regard to paper, transferred as conditional payment, 
though not necessary to be returned before com- 
mencement of suit, it would seem perfectly correct, 
that it should be delivered up, or at least satisfactorily 
accounted for, before the rendition of judgment. 

This doctrine of diligence, on the part of one who 
accepts negotiable paper, as collateral security, or 
conditional payment, is not sili to this class of 
cases. It is applicable alike, the diligence varying 
according to the nature of the thing, whether paper 
security, or property of any other kind, be received in 
the same way. 

The necessary care and attention should be be- 
stowed to preserve the value of whatever is thus vo- 
luntarily, and witha view to one’s own interest, taken 
under his control. 

If the diligence which is necessary to preserve its 
value be onerous or hazardous, its assumption may 
be declined altogether, or it may be regulated by ex- 


press stipulation. 


ty 

In the absence of any special contract, I think the 
purposes of justice can only be accomplished, and 
the decisions in forrner cases in this Court, and else- 
where, only reeoncilable, by adopting the principles 











CASES DETERMINED 


MAY’S EX’RS 7S. EASTIN. 


above laid down, as it respects the mutual riglits and 
liabilities of parties standing in the relation of trans. 
ferors and transferees of notes, or bills, by endorse- 
ment or otherwise, as conditional payment, or collate. 
ral security, of an original demand or duty. 
Let the cass be reversed and remanded. 


MAY and MAY, Executors, rersus FASTIN. 


The refusal of a Chancellor to dismiss a bill, for want of security for eosts, is 
not a ground for reversing a decree in equity—excuses for a non-compliance 
with the letter of the statute, being necessarily, subject to the discretion of 
the Court. 

In determining between an absolute sale anda mortgage, the Court, will take 
the intentions of the parties, from a view ofall the circumstances : and where 
it is evident that a prima facie absolute sale, was intended as a pledge, the 
Court will relieve against the sale, and sufler a redemption. 

Where A, having slaves levied on under execution in favor of the Tombeckbee 
Bank, and being about to discharge the same by payment of the notes of that 
Bank, was hindered from so doing by the representations of B, that it would 
not be a good payment, but who, onan agreement with A, paid off the exe- 
cution in the same money, and took a purchase of one of the slaves, (witha 
condition of redemption in three montis :) the Court,on a bill filed after the 
expiration of three months, held the transaction a morteage, and decreed ree 
titution, on the payment by A, of one half the nominal value of the Tom 
beckbee Bank notes, paid by B, in discliarge of the execution. 

The general rule, that a mortgagor, sceking to redeem, must pay costs, does 


not apply to a case, where the mortgagee sets up an absolute title in himself, 
This case came up by appeal from the Circuit 
Court of Greene, exercising Chancery jurisdiction. 
The bill was filed by Eastin, praying the redemption 
of a negro slave. 
The facts, so far, as material to the case, were as 


follow : 
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Eastin became indebted to the 'Tombeckbee Bank, 
and to secure the payment of the amount due, execu- 
ted his deed of trust for several negro slaves, and other 
property to the said Bank; subsequently, under an 
arrancement with Buchannon, the testator of the de- 
fendants, the said property was purchased under a 
sale by the Bank, and delivered to the complainant, 
under a certain specified agreement, whereby the 
debt due by complainant to the Bank was to be dis- 
charged, and the property, then in the possession of 
Eastin, to become absolutely his. After Buchannon’s 
, there being a balance due on the debt afore- 
said, James May, one of the defendants, procured 
judgment thereon, and had execution issued on the 
same, in the name of the Bank. The execution be- 
ing in the hands of the sheriff, a friend offered to loan 
the complainant the amount of his debt to the Bank, 
in 'Tombeckbee money, then fifty per cent. below 
par; which the sheriff, under May’s directions, refus- 
ed to receive. May then selected one of the com- 
plainant’s most valuable slaves, and proposed to take 
the negro, and advance the amount of the execution, 
and if complainant, in three months, refunded the 
money, the slave should be returned. The com- 
plainant having assented to this proposition, the said 
May paid off and satisfied the execution, in Tombeck- 
bee money, and took the slave into his possession. 

The Chancellor, on a final hearing, decided that 
the transaction was a mortgage; and decreed restitu- 
tion,on the payment by complainant, of one half the 
nominal value of the Tombeckbee notes, paid by de- 
fendant in discharge of the execution against com- 
plainant’s property. The Court also decreed costs 
against the defendants to the bill. 
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The assignments of error, appear in the opinion 
of the Court. 


Erwin, for Plaintiff in error, contended—That 
the Court erred in refusing to dismiss the bill for 
want of security for costs, pursuant to the statute, 
Eastin being a non-resident. Seeurity was regular- 
ly required on the 1Sth of September, 1829; and at 
the next term (March, 1830) the Court refused to dis- 
miss the suit, en motion of the present plaintiffs in er- 
ror, but permitted security then to be given for the 
retrospective costs—six months having elapsed after 
security was required, and during which no security 
was given. ‘lhe statute requires the suit to be dis- 
missed, unless security be given with the clerk of the 
Court within sixty days after the notice. ‘The lan- 
guage is plain, positive and imperative. Shall its re- 
quirements be observed or not?) Arh. Dig. 262. The 
Court improperly rejected the transaction as a mort- 
gage: the Bank debt was paid off by May. But in the 
progress of the transaction, May offered to take the 
two slaves, until Eastin should pay off the amount. 
This would have been a mortgage ; as it would have 
been tntended to secure the payment of money ; and 
that is the test. But Eastin did not accede to this 
proposition. He, on his part, proposed to make an 
absolute sale to May of the girl Dorcas, in conside- 
ration of his paying off the Bank debt; and to this 
May acceded. May indeed, afterward, agreed that 
if Kastin would repay him the money and certain 
other dues, within. three months, he might have the 
negro again. This was no. mortgage. It was not 
even a conditional sale; because this proposition 
was made after the sale had been completed. To 
have made it a sale, it should all have been done at 
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the same time. ‘This was not:a contract for the se- 
curity of money, but an absolute sale, as May states 
on his oath. Can sucha sale be explained away and 
converted into a mortgage? Certainly not. There 
were no circumstances of fraud in the case. The 
debt discharged by May, was equal to the value of 
the girl. If, after this transaction, the girl had 
died, is there any doubt that it would have been 
May’s loss? There can be none. May would have 
had no remedy for the money he had paid. The 
bank debt was discharged, and the slave had been 
received in satisfaction. Such being the case, this 
could not have been a mortgage.—4 Kent's Com. 38. 
i Pow. on Mort. 120 to 127, note 2—138, note p. 

The fair eriterion, whether a conveyance be a 
mortgage, is, in the remediss being mutual, the ven- 
dee having all the remedies of the mortgagee.— Ham- 
mond’s Dig. 363—2 Cranch, 237. A clause of privi- 
lere of redemption alone will not be sufficient of it- 
self, to convert the transaction into a mortgage, 
where there is no bond or covenant for the payment 
of the purchase money. 

Eastin says, a friend offered to lend him the a- 
mount in Tombeckbee moiey, to pay off the execu- 
tion. May denies that any was offered, but admits 
that he instructed the sheriff not to receive such 
notes, as he had been informed they would not have 
been a good payment. 

The sheriff was not bound to receive these notes. 
If it had been a suit against Eastin, the notes would 
not have been a set-off to the debt. The rule of law 
is clear, that a deiendant can not go out, and buy up 
debts to subtect a plaintul to costs. Surely then 
Eastin could not offer these notes in payment, where 
he was not even defendant in the action. The exe- 
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cution called for gold or silver, and the Bank would 
not have been bound to receive any thing else. Eas. 
tin received par currency in the first instance; he 
could not have been injured in being bound to make 
payment in the same. A Bank demanding payment 
of another Bank, is not bound to receive its own 
notes in payment, because bank bills are only paya- 
ble at the counter of the Bank where they were is- 
sued.—3 Starhie’s Kv. Part 4, 1892—Cow Dig. 81; 
19 Johns. 332. 

Where a bill is filed by a mortgagor to redeem, 
there being still a balance due, the rule is, that the 
complainant must pay costs. ‘I'he Court, therefore, 
erred in awarding costs against May. 

Peck, contra.—In regard to the motion to dismiss 
for want of security for costs, the record does not 
shew the fact that the complainant was a non-resi- 
dent, nor that the same was admitted. The language 
of the motion says so; but that is no evidence ; itis 
only an allegation. 

In cases of this kind, the Chancellor must have 
discretion. Suppose it had been shewn, that from 
the absence of the clerk, security could not have been 
given, would the Court have been right in dismissing 
for that reason? ‘The various reasons which may 
have induced the Court to refuse to dismiss, can not 
now be looked into, in the existing state of the record. 

As to May’s contract in taking the girl, it was not 
even a mortgage, but a pledge. <A mortgage cor- 
veys the title: a pledge does not. In a mortgage, 
aman can not bring ¢rover or detinue, after tendering 
the amount: ina pledge he may. It is said there 
must be an obligation to pay the money, where there 
is a pledge or mortgage. So there was in this case, 
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the answer sliews, an express promise on the part of 
Eastin. ‘The answer speaks of ihe transaction as a mort- 
cage or pledge, and speaks of allowing Eastin to re- 
deen, a term not applicable to a sale. Ifthe sale had 
even been absolute at first, the subsequent agreement 

|, according to the doctrine of Kent, have ren- 
dered it a mortzaze. i do not admit thatif the slave 


, 1° i = ve © a ‘ =2] 4" 4-5 
had agied, li Wouid ilave beel ways loss. Eastin 


—— 
WOU 


would still have been bound to pay the money. If 
it had been an absolute sale, instead of a temporary 


pledge, 


lay would, in all probability, have taken a 
bill of sale. 

The answer it is said, must be taken as true. 
That is the principle: so must the testimony of a 
wituess be taken as true. Buta witness may con- 
tradict liimseif; and so may an answer contradict. it- 


self, fi, therefore, in one part of this answer the sale 
to May ts said to be absolute, yet if other statements 


lathe answer shew that it was but a pledge or mort- 
moe we are not bound torevard it as a sale. 


‘The defendant, May, seems to have played an ex- 


. er oh 4 we << ry’ . 
traovdinary part in this transaction. The execution 
was against himseii; yet he controls it and directs 
what kind of 1 y shall, and shall not be taken. 


ile will notict Mastin pay off the execution in 'Tom- 
beckhee mouey; imposes severe terms upon him; 
gets his slave into his own possession, and then ac- 
tually pays off the execution in this half-price mo- 


ney. Under these circumstances, the Court was 
surely right in not requiring more of Eastin than 
the value of the paper paid by May 

As to tlic weneral rule is as stated by the 


exceptions. W licuever there has been an unconsci- 
vee ‘the imertgagee, or when he 
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has thrown improper obstacles in the way of redemp- 
tion, the mortgagor is entitled to costs. ‘The pledgee, 
here, by refusing to permit redemption, except upon 
terms not equitable, was the cause of suit, and of 
course, of the costs; and therefore, that he should 
be subjected to the payment of costs, is no more than 
equitable. 


By Mr. Justice Hrrcucock : 

The appellants contend for a reversal of the decree 
in this case, upon the following grounds : 

I. That the bill should have been dismissed for 
an improper joinder of Patrick May with James May; 
and also because the defendants are charged in their 
representative and individual characters. 

I]. That the Court had no power to refuse the mo- 
tion to dismiss the bill for want of security for costs, 
the statute being, as they contend, peremptory. 

II. ‘That there is error mthe interlocutory decree 
of the Chancellor. 

1. In deciding that the first purchase by Buchan- 
non, was a mortgage. 

2. In deciding that the purchase of Dorcas, by 
James May, was a mortgage ; and, 

3. In requiring Eastin to pay to May only one 
half the nominal amount paid to the sheriff by May 
in ‘l’ombeckbee money. 

IV. ‘That the Chancellor who made the final decree, 
erred in giving costs to the complainant. 

These several positions will be examined in the or 
der in which they have been stated : and, 

1. The bill charges a mortgage to have been made 
by the complainant to the defendant's testator. It 
charges also, that the last transaction, in the pay- 
ment of the execution, and sale of Dorcas, was 
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a mortgage. It necessarily required answers from 
both of the defendants, and an account relating to 
their representative character, and as to James May, 
an individual account: it was therefore impossible 
to have a full and final hearine of the whele matter 
without making the executors of Buchannon parties; 
and the result, shewing that a decree was required to 
be rendered against one only of the defendants, and 
that in his individual character, does not present mat- 
ter of error, and even if there had been improper 
parties to the bill, James May cannot complain on 
that account, if there is no other error in relation to 
himself. 

II. As to the alleged error, in not dismissing the 
bill for want of security for costs, we think that was 
a matterin the discretion of the Court below. Though 
the language of the act 1s peremptory, and declares 
that when the security is not given within the time 
required, after notice, the abil shall be dismissed ; yet 
the act. being intended for the security of the defen- 
dant, and being no bar to asubsequent suit, the Court 
below, it is considered, has the power to control the 
suit, and to refuse the motion upon such terms as 
his discretion may dictate. ‘Chis has been the inva- 
riable prac tice on the Cireuit, and we are not at li- 
berty to give any other construction to the act. There 
are so many ctreumstances which may arise, to ex- 
cuse a party for not strictly complying with the let- 
ter of the statute, that to refuse to the Courts below 
any discretion, would often be productive of great in- 
Justice. 

I{1. The third position to be discussed, involves the 
merits of the bill, and to it the attention of the Court 
has been principally directed. 

l. The first division of this branch of the subject, 








as to the character of the sale to Buel 
shall bestow bi 
a morig 


? 1 
~ 


ato 4 
yuailt 2. 


‘ T 
ter to 3 


¢ W544] bésenn — . : =: 
uf ilitle ilme U poll, it Was CVIGENTIV 
, . 1 . 
=4 tC. the CilCURIsScANCCS ARG ] 
tesyntinne p : ¥ 5 E> .. 
lis tus uiOnNns ¢ a wnhed Lh bu 
bn Wave | 
ih ivi iV, | lOUC 11 Le Calis Il 
oe te Ac } Tix Hac: . Jaan 
ayMents Made yy MasuMn On Muciiai 
ott ss :; — A 
CMvecnhves DANK, tle ppOssce 
. ay ~ } a4 
. far ¢ ’ 7 | 1») 
roperty, and the final settlem« 


perty aiter he had tacen tie siave Dr 


spire to 


once: 29 
act ; 


- 5S a} 4 ~ wine ee 
ar he case, wlthout iurther enc 
part of the case, 


ceed, 


‘ , 
¢ T1790 hathar a, liag 
2. To enquire whether Mastin has 





CASES DETERMINED 


. : ; fs 
ra ty 4 on ata a4 zy tae alyey ye 
e1ve to tne transaction ine cuara 
} ae 

| f t ) . 

nd indeed we do not tnderst 

4 eas m st © 

contend for any ether const 


cael 4 4 ‘ 
On, eacept mM the event Of ol 
4 
if 4et nasro : Vest} 4 
Oi wlati NCVGTO: We Sileu {| Cre) 


. . > 


es ° rr i 4 ~ 

1iS iadVOr, IN TerailOil oO wie Cir 
T whe 1 7 hae Inll 4] 4 f 4] 
He states itl Lis Db 5 * le ALLE tHe 


the directions oi Alay, rciused to receive 


1 


wee Money 1 Gbsciuarre Gi tie CNHECUUL 


CRE c 1 


avers, that ie had iouia a iricnd wio 


adv: ap {73° ~ «« ] tem ha ea 
QAavailce 101 ditisl, « id Whlen ve avers 


he +f ) y } 7 ] q 
tT {7 yavy® . , ee ( 
{hen ity per ¢ i Deior pars nC ys 
7 | ES ? 1 a 
the iavyorlie ang most % Uawic } > a 
[,* dhe 5 at 4 ] 1,7 7 4 
MaSi lil tila LE WOU « val A Mail’ cliis 
shen Se ea As a ? 4 } 
ecution i d.astin wo COoLus L tO if 
=. Dias « eae Siveat oF ax 21 : wwy 2 } 
with Li 5 eelitd Uist dh Lai lal € ] al ) 
Pi lage 17 Pe 
retuna the money tie : ihe ) Si if 
al fe 4 1 4 ? 
OLNEY Wise to VD qi \ \ i i i 
is + 
rt mn 4 , ‘ 
props bi, till Salud a vil} ds MCAD ( 
4 
"gus . ‘ 7 . x « . 4 } } 4 7 
SOON as Uils Was sCiuiCd, til ey 
| 7 a ’ ? ’ 
the sherili in “bombpecikuce money. 
mn = ] a - 4 














did 


, 


CEXCC 
| . 
sney 
he y 


that 
Cure 
paid 
any 
state 
cut ie 
take 
kee} 
the 

Kas 
his 


neo 














JUNE TERM, 1835 


MAYS, EN’RS TS. FASTIN. 


the bill, “that after the levy by the sheriff upon two 


of the negroes, the said Kastin did speak of paying 
off the execution in ‘Tombeckbee money, which was 
then uncer par, to which he (May) of ect ted, because 
he had heard from a gentleman in whom he had great 
confidence, that the Casluer of the Bank had directed 
the sheriff of Clarke county not to receive the notes 
of the Bank in payment for its debts, from which he 
was induced to bel eve that the Bank would not pro- 
hab receive their rf own notes In payment of execu- 
tions ; and being extremely anxious to have the bu- 
siness finally wtih 3 without any further difficulty, 
cost or trouble, he was inline to recelve any mo- 
ney but such as he knew would be taken by the 
Bank, without objc sotion that no notes of said Bank 
vere produced or tendered by Eastin, neither does 
he had any, and from his notorious want 
of credit and punctuality, he thinks it doubtful wheth- 
er he couldhave procured any.” He admits “that he 
did, in his 7 individual capacity ultimately pay off said 
execution in 'Tombeck be ‘e money, by assuring the 
sheriff that if the Bank w ia not tobe their own bills, 
he would be responsible in good money: he avers 
that he did not make a solitary cent by it, as he pro- 
cured the notes from a friend, to whom he afterwards 
paid back the full amount in good money, without 
any discount or deduction.” The answer further 
states, “that after Eastin spoke of paying the exe- 
cution in 'Tombeckbee money, he (May) proposed to 
take two of the negroes, Margaret and Dorcas, and 
keep them in pledge, until he (Eastin) would raise 
the money due on the execution, and pay it off, which 
Fastin would not consent to. But that Eastin in 
his turn, proposed that May should take one of the 
negroes (which ever he chose) absolutely, and pay off 
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the execution, to which May agreed, and under which 
agreement he took Dorcas.” He then says, “ that 
after the business was all completely closed, that he 
(May) informed Eastin that he did not want to keep 
the negro, and that if he would in three months pay 
him the said money, the amount he had paid on the 
execution, and eighty dollars for his time and expen- 
ses in attending to the whole of the business, for which 
he held his testator’s estate liable, and also the sum 
of forty two dollars and sixty four cents paid by his 
testator as a part of one of the instalments on the note 
due the 'Tombeckbee Bank, amounting in the whole 
to three hundred and thirty dollars, with interest 
thereon, that he, Hastin, might redeem and take back 
the negro, which the said Kastin promised to do.”— 
The answer farther states, that “the said sum was 
not paid within the three months, and that on two oc 
casions since, the said J. Ma has offered to return 
the negro to said Eastin, if he would pay the money 
and interest; and that on the last occasion he inform- 
ed said Eastin, that unless he did pay the amount 
he (May) would be compelled to sell her, and propos- 
to him (Eastin) to consent to his selling her to John 
Gayle, jr. his brother in law, to which he (Hastin) 
consented.” 

Kastin in his bill, states that “he has proposed to 
leave the subject of their differences to arbitration, 
but which proposition the said May rejected, and 
that he refuses to return the negro to Eastin until he 
shall be paid the amount of the execution in good 
money, with the. eighty dollars, his expenses, &c. ;” 
he charges the negro to have been worth, at the time 
of her delivery to May, the sum of five hundred dol- 
lars, and her hire to be worth ten dollars per month. 
May admits that he has refused to arbitrate ; de- 
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ich nies that there are any differences to settle; avers 
hat | the negro not to have been worth, at the time he re- 
he | ceived her, more than three hundred and thirty dol- 
eep J lars, and that her hire is not worth more than five 
ay | dollars per month. 
the These are all the material statements in the bill 
en- nd answer, relating to this part of the case. They 
ich | were submitted without testimony on either side, and 
um it became the Chancellor to give such a decree as 
his was consistent with justice, and the rules of equity. 
ote There is no written evidence of the transaction, the 
ole whole case depends upon the recollection of the par- 
est ties, of what transpired at the time. It is not there- 
ck fore strange, that under the circumstances in which 
— the parties present themselves before the Court, and 
vas the state of feeling exlubited in the crimmations and 
oc- recriminations with which the bill and answer both 
in abound, that there should be some discrepancies in 
ey their respective relations of the transaction. 
m- If we take the statement in the bill, as containing 
int the true history of the transaction, we should not he- 
os- | sitate to say that Dorcas was delivered as a pledge, 
hn which is defined to be “‘ adeposit of goods redeema- 
in) ble on certain terms, with or withouta fixed period of 

redemption,” in which the delivery of the goods to 
to § the pawnee is essential to its validity, and when a 
yn, | redemption is allowed after the day of payment, if one 
nd be fixed.’ 4 Kent’sCom. 

° . . 138, 

he If we take that part of the defendant’s answer 


od § which relates to this matter, we should say that it 
was an absolute sale, with an agreement for a re- 
ne | purchase within a given time, and which is totally 
ol. | distinct in its character from that of a pledge or mort- 
th, gage, and which though narrowly watched, is still 
le. § valid, and in which the time limited for the re-pur- 
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chase must be strictly observed, or the vendors right 
to reclaim his property will be lost. In the first case 
there is, in fact, no sale or transfer of title, the pro- 
perty remains in the pawnor, and the equity of re. 
demption is secured ; in the other, the title is trans- 
ferred, and the transaction is considered strictly as an 
independent dealing with a siranger, and equity can 
give no relief. 

In cases of this kind, it is the duty of the Court to 
get at the character of the conveyance, by looking in- 
to the intention of the parties, from a view of all the 
circumstances of the transaction. In this view, it is 
not very material to criticize the precise language 
which either party employs in the relation of it, orto 
stop long in scrutinising the various propositions made, 
or by which party they were proposed, whatever that 
may be, if the transaction in the first instance ap 
pears to have been intended as a pledge or mortgage, 
with a proviso for a re-conveyance within a certain 
time, such circumstance will vitiate the sale, and tum 
the absolute conveyance into a mortgage, and_ the 
proviso will be rejected as repugnant to the rule of 
equity, that the right of redemption can not be limit 
ed or restrained.’ 

In this case, May, though the defendant, (as exe- 
cutor of Buchannon) to the execution; must be viewed 
as the judgment creditor of Eastin, having his pre- 
perty in the hands of the sheriff; Eastin’s circum- 
stances are stated by him and admitted by May to be 
embarrassed, so much so, that May doubts his ability 
to raise enough. Tombeckbee money at half its nomi- 
nal value, to pay the execution, and which, even if 
he had been’ able to do, he had refused to permit the 
sheriff to receive. May admits that he did receive 
the negro for the amount of the execution, which was 


#Pow. 6n Mor. 
138. 
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two hundred and seventeen dollars; that immediate- 
ly after the purchase was made, he informed Eastin 
that he did nol want the property, and that he volun- 
tarily offered to return it, upon being reimbursed, 
what was, as he conceived, but justly due to his tes- 
tator’s estate ; that to this proposition Eastin agreed : 
Eastin considers the property to be worth five hundred 
dollars; May does not consider it worth more than 
what he is to receive, and on two several occasions af- 
ter the time for redemption is past, he calls upon Eas- 
tin to redeem; and on the last, asks permission to 
sell the property to the brother in law of Eastin. The 
negro was a family negro, raised by Kastin’s fami- 
ly, and received by him on his marriage, and either 
she, or one other in a similar situation must inevitab- 
ly be sold to pay this debt, unless some arrangement, 
fora pledge or mortgage can be made. Is it not 
then, under these facts, the duty of the Court, to viti- 
ate this transaction as a sale, and consider it a mort- 
sage? Did not the relation of creditor, in which May 
stood, give him such an advantage over Hastin as ta 
enable him to dictate his own terms; and would not 
the Court, if the transaction had been reduced to wri- 
ling, and presented itself in the language employed 
by May in Acs answer, be authorised to give Eastin the 
right to redeem? If Hastin’s estimate of the value of 
the neoro is correct, she was worth more than double 
the amount of the execution; and if it could have been 
padin ‘lombeekbee bills, at fifty per cent. discount, 
she was worth more than four times the debt. If 
May’s estimate is correct, as to her. value, and we 
are to take his statement that he did not sh to keep 
her, to be true, this object was only to secure his debt, 
and exonerate the estate of his testator. The whole 
rade, whatever it was intended to be, was made at 
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the same time, and must be taken as one transaction, 
and whether the proposition for the sale and re-sale 
came from May or from Eastin, and whether it was 
before or after the execution was satisfied, the induce- 
ment so far as Fastin is concerned, remained the 
same, and the power of May to dictate the terms, was 
also the same. 

There is one other cireumstance which weighs ve- 
ry much in my mind, to give Eastin the right of re. 
demption. Itis this, after May had delivered the ex- 
ecution to the sheriff, and the levy had been made, 
there can be no doubt but that the estate of Buchan- 
non was discharged, and the sheriff had become re- 
sponsible for the debt; and whatever May may have 
thought on the subject, he had, in reality, no right to 
dictate in what money the execution should be satis 
fied. That as an honest man, he was bound to con- 
municate to the sheriff such information as he had re- 
ceived, and upon which he relied as to the inclina- 
tion of the Bank to refuse receiving its own bills in 
payment, is undoubtedly true: but he had no right 
to control the sheriff: he was not the agent of the 
Bank, or the guardian of the sheriff. Eastin pos- 
tively states that he could have raised the ‘Tombeck- 
bee money through a friend, and that he was prevent- 
ed by May. May admits that ‘Tombeckbee money 
was under par, and that he refused to receive it; it 
is true that he doubts Eastin’s ability to have raised it; 
but of this he could not judge, and he had no right to 
give an opinion. ‘This unauthorised interference, 
together with the fact, that he did himself, immedi 
ately after the purchase of the negro, pay the debt in 
those bills, places the transaction in a still stronger 
light than it would otherwise appear, in favor of Has- 
tin. That the information he received, and upon 
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which he alleges he refused to let Eastin pay in 
Tombeckbee bills, could not have been correct, is evi- 
dent as it is not pretended in the answer that May 
was ever called on by the sheriff to make any far- 
ther payment to him; it may therefore be assumed 
that the Bank was willing, and did receive the bills 
of its own Bank in payment of this debt, and that 
May, by his authority, prevented Eastin from the 
benefit of such payment, and it is equally evident, 
that if Kastin had been permitted to make his own 
terms with the sheriff, he would not have sold his 
negro to May. 

Under these views of the ‘case, and taking into con- 
sideration the well known rule, that Courts have al- 
ways leant extremely against contracts of sale with 
liberty to re-purchase, being always inclined to bring 
them to be cases of redemption : this Court are of 
opinion, that there was no error in the decree of the 
chancellor below, in considering this transaction as a 


Ill. Did the Court err in requiring Fastin to ac- 
count for only one half the amount of the nominal 
value of the ‘Tombeckbee money ? 
by settmg aside this sale and opening the transac- 
tion, and requiring such an account as would do jus- 
tice to the parties, we think that May is only enti- 
tled toso muchas Hastin could have paid the debt 
Eastin expressly charges, that ‘Tombeckbee 
money was then fifty per cent. below par, and that 
he could and would have paid the execution in that 
May admits that money to have been be- 
low par, but how much, he does not state; he there- 
fore substantially admits the truth of that allegation 
ofthe bill, and in taking upon himself to pay this 
execution for Eastin, he was bound to pay it on as 


We think not: 





* 2 Mad. 554. 
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good terms as Eastin could have done it, and it is of 


no consequence that he paid a friend the full amount 
of the Tombeckbee bills in good money. The en- 
quiry is, not how much he did make, but how much 
Eastin could have saved. 

IV. ‘There is orly one point remaining, which is 
as to the costs of the suit. 

As a general rule, it is true, that when a mortga- 
gor comes to redeem, he must pay the costs of the 
proceeding. Yet there are cases in which the mort- 
gagee is not allowed costs, but when he has been de- 
creed to pay them; and one of the instances of this 
kind is, where the mortgagee sets up an absolute ti- 
tle in himself, which is the case here.” This Court, 
however, will not generally reverse a case after a full 
hearing upon the merits, merely on the ground that 
costs are decreed, though they might not have de- 
creed costs, if the case had been before them as an oris 
ginal bill. 

The decree must therefore be affirmed, 
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BOARDMAN versus POLAND. 


itis definitely settled, that the Supreme Court will not Jook to the indorsement 
of a writ, for the purpose of finding error, to reverse a judgment. 

Although it is error, that judgment should be entered for a greater amount 
than tHat claimed in the declaration, yet, judgment will not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the agregate amount of such judginent, is less, than the agregate sum laid in 
the declaration. 


Poland obtained a judement by default, in debt, a- 
gainst Boardman, in the Circuit Court of Madison. 

The cause of action declared on, was a promissory 
note, for the sm of three hundred and eighty eight 
dollars and six cents, which the defendant owed, &c. 
to the plaintiff’s damage one hundred dollars. The 
clerk of the Court below, in enteririg up judgment 
against the defendant, rendered it for the suth of one 
hundred and forty eight dollars, debt, and one htn- 
dred and fifteen dollars, damages. Boardman took a 
writ of error to this Court, and sought a reversal of 
the judgment, on assignments which appear in the 
opinion of the Court. 


S. Parsons, for Plaintiff—McC.une, contra. 


By Mr. Justice Hrrencock : 

This was an action of debt on a promissory note. 
The declaration demands three hundred and eighty- 
eight dollars and six cents debt, and one hundred dol- 
lars damages. ‘There was a judgment by default; 
and the clerk, under the statute, computed the debt, 
and damages, and judgment was rendered thereon for 
one hundred and forty eight dollars debt, and one 
hundred and fifteen dollars damages 
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‘T'wo errors are assigned. 

I. That there is a variance between the endorse- 
ment of the cause of action on the writ, and the dec- 
laration in the date of the note, and 

II. That the damages allowed are greater than 
those claimed in the writ and declaration. 

I. As to the first assignment, it has been repeated- 
ly decided, that this Court will not look at the en- 
dorsement of the writ, for the purpose of finding er- 
ror to reverse a judgment. 

II. As to the second, this Court decided, in the 
*Ala. Rep. 39. case of Dinsmore vs. Austi,* thatwhere the judgment 

is for a greater sum than that claimed in that de 
claration, it is error: there was also, in the case, an 
error in the calculation of interest. 

In the case of Mc Whorter vs. Sayre & Sayre,» the 
damages claimed in the declaration were one hundred 

2 Stewart225 and thirty dollars, and the verdict of the jury was for 
two hundred and sixty eight dollars and ninety three 
cents: for this error the judgment was reversed. 

It is conceived, that this case is distinguishable 
from the other two. Here, the aggregate amount of 
the judgment is for less than the aggregate amount 
claimed in the declaration—the amount of the debt be- 
ing for much less, and the damages for fifteen dol- 
lars more. Theclerk, in making up the sums might 
have included the whole amount as debt, and there 
would have been less than the amount claimed, as 
debt, in the declaration; and we do not think that 
when there is no error in the amount of the judg- 
ment, that we should reverse a case for any techni 
cal division of the sum—the declaration being suff- 
cient to cover the whole amount. 

The judgment must be affirmed. 
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HOPKINS versus THOMPSON. 


Detinue, lies by the mortgagee, tv recover possession of personal property 
mortgaged, after the time for the redemption of the mortgage, has expired. 
The question, whether a transaction was intended as a mortgage, or as an ab, 

solute sale, is one of fact, fur the determination of a jury. 


Hopkins brought an action of detznwe, in the Cir- 
cuit Court of Jackson, to recover the possession of 
certain slaves. 

The record, disclosed, that a bill of sale for the 
daves in question had been originally executed by 
me Hammons, to the plaintiff—that by a defeasance 
connected therewith, the said slaves were subject to 
tedemption, on certain terms and conditions specified 
therein—that Hammons having failed to redeem the 
daves, the bill of sale, by his acknowledgment, was 
considered absolute, and possession thereof, given to 
the plaintiff: that Hammons, afterwards, secretly 
took the slaves into his possession, where, they were 
kvied on under judgments subsisting against him, and 
boueht by ‘Thompson. 

In the progress of the trial, the Court below deter- 
mined, that the transaction between Hammons and 
the plaintiff was a mortgage, and charged the jury, 
that an action of dedinwe was not sustainable to reco- 
ter possession of the mortgaged property, without a 
breclosure of the mortgage. 

Verdict and judgment having been rendered for 
the defendant, the plaintiff took his writ of error to this 
Court. 


Hopxrvs, for Plaintiff—S. Parsons. contra. 
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By Mr. Justice Hrrcucock : 

This was an action of detinue for two slaves. The 
evidence on the part of the plaintiff was, that in 
1817, one Hammons made an absolute bill of sale of 
the slaves to the plaintiff, who on the same day 
executed to the said Hammons, a written defeas- 
ance, stating that Hammons was to retain possession 
of the slaves for twelve months, and if at the end of 
that time he should pay to the plaintiff the amount 
expressed in the defeasance, he would be entitled to 
the return of the bill of sale, and to the property in 
the slaves. That at a subsequent time, the plaintiff 
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gave to Hammons another written instrument, in 
which he stated, that if Hammons should pay him 
within twelve months from the date thereof, three 
hundred and twenty four dollars, in addition to the 
six hundred expressed in the bill of sale, that the 
slaves should be his. That in April, 1819, the abso 
lute bill of sale was acknowledged by Hammons to 
the plaintiff, without any condition, and the slaves 
delivered up to him. It was proved that before this 
acknowledgment by Hammons, Hopkins the plaintiff 
had paid what Hammons admitted was a satisfactory 
price for the slaves: .Jmmediately after the slaves 
were delivered to the plaintiff, and the bill of sale was 
acknowledged; Hammons removed from the State 0 
Tennessee, where all the parties resided; and where 
the plaintiff still lives, to this State. That several 
months afterwards, Hammons returned to Tennessee, 
and secretly took the slaves from a plantation of the 
plaintiff’s, upon which they were, under the contrd 
of an overscer, and conveyed them to this State; af 
ter which, two judgments were rendered against him, 
upon which executions were issued, and under which 
the slaves were sold; and under which sale the deq 
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fendant claims to hold. It was proved that when 
Hammond was charged with stealing the slaves, for 
having taken them from the possession of the plain- 
tiff, as above stated, that he said he felt no danger 
from that, as the plaintiff, when they settled, had neg- 
lected to take up the equity of redemption, which he 
still held of the slaves. 

The Court below instructed the jury, that under 
the evidence, the plaintiff was only a, mortgagee of 
the slaves, and that the action of detinue did not lie 
torecover them, without a foreclosure of the mort- 
sase; a verdict was, under these instructions, found for 
the defendant and the case is brought here by writ of 
etror. 

The Court below erred in both of the instructions 
given. 

On the first point, the jury were the proper tribu- 
nal to decide as to the character of the plaintiff’s ti- 
le. Whether it was a mortgage, or an absolute sale, 
was a question of fact, deducible from the evidence 
produced, which the Court should have left to the 
jury. 

As to the second instruction, there can be no doubt 
but that detznwe does lie to recover personal property 
nortgaged, after the time for the redemption of the 
nortgage has expired. By the mortgage, the legal 
state, as between the mortgagor and mortgagee, is 
vested in the latter, and he has the right to recover 
the possession of the property, for the purpose of sub- 
ecting it tothe payment of his debt, and he may pro- 
ceed either at law or by billin equity.* 

Let the judgment be reversed, and the cause re- 
manded. 





2 4 Kent, 154 


155, 164. 
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BULLOCK versus WILSON. 


The duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is, before the issuance of the patent thereon, sufficient evidence of 
title to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title. 

Every water course in this State, suited to the ordinary purposes of navigation, 
whether it ebbs and flows, or not, (where the government has not expressly 
granted any part of the bed thereof, or computed it in the quantity granted) 
is a public highway; and the owner of lands bounded by any such navig:, 
ble stream, can assert no private right of soil to the bed of the river beyond 
the low water mark. 

Semble:—The authority, under an act of the Legislature to erect a mill on such 
water course, must be exercised with reference to the rule, sic utere tuo, « 
alienum non ledas.. 


Trespass to try title in the Circuit Court of Shel: 
by, by Wilson against Bullock. 

The action was brought to recover possession of 3 
fraction of land, and the appurtenances, bounded by 
the Coosa river. On the trial below, a verdict wa 
rendered in favor of the plaintiff, and on certain er 
ceptions to the opinions of the Court, the defendant 
assigned errors here. 

It appeared from the record, that Wilson had en: 
tered the fraction of land, forming the ground of at- 
tion; and now claimed as appurtenant thereto, a cer- 
tain mill, before that time erected in the bed of the 
river, opposite the fraction, by one Sawyer, under 
whom the defendant held. 

It was urged, on the part of the plaintiff, that hav- 
ing become the owner of the land on the river, he 
took part of the bed of the river, and so was entitled 
to the mill, because, that being included between the 
North and South lines of his survey, attached to his 
grant. But it was said for the defendant, that 
Sawyer, under whom defendant held, had erected the 
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mill under the authority of an act of the Legislature, 


and the subsequent entry of the land by the plaintiff 


was subject to the privilege: also, that this beg a 
navigable river, the plaintiff could not claim soil be- 
yond the high water mark. 

It was assigned for error in this Court, among other 
grounds, 

Ist. That the Court permitted the plaintiff to give 
to the jury, as his only evidence of title, the dupli- 
cate receipt of the receiver of public monies in the land 
office. 

2d. That the Court charged the jury, that if they 
were satisfied from the testimony, that the mill at- 
tached in any manner to the land included in plain- 
tiff’s grant, it was appurtenant to his premises, and 
therein included. 


Witson, for Plaintiff in error.—The mill, in re- 
gard to which there is a contest, belongs, as we con- 
tend, to the body of the river. The Court instructed 
the jury, that if the mill was in any manner attached 
to the bank, the owner of the land was entitled to it. 
This wasa navigable stream. ‘The limits of a navi- 
gable stream extend to high water mark. | The lines 
of fractional sections have not the power of locomo- 
tion—or rather of expansion aud contraction, to con- 
form themselves to the state of the water. The own- 
er of the mill derives his right from the State. The 
proof in this case shews, that even at low water mark, 
the water ran round and on the out side of the founda- 
tion timbers of the mill. According to the civil law, 
the limits of a navigable stream extended out to the 
extent of the highest freshets: according to our law 
they extend to ordinary high water mark.—See 2 


‘Johnson, 362. 
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The Court seems to have departed from the max-— 


im of the Common Law, that the man who owns land 
owns all that is above and below, within the limits of 
his lines. The doctrine of the Court seems to be, 
that he owns all that is attached to his lines. This 
is extending the rule laterally instead of perpendicv- 
larly. In this new sense, I trust, it will not be recog- 
nised as law. 

The certificate in this case is not one of those re- 
ferred to in the act of Assembly, making certificates 
evidence. There was not, therefore, such evidence 
of title as would sustain ejectment. 


Peck, contra.—The certificate is such an one as en- 
titles the party to a patent: it is therefore such evi- 
dence of title as will sustain the action. 

Bullock built his mill abutting against the bank. 
The Common Law rule is, that there is no space be- 
tween the land and the water.—6 Cowen, 544. And 
we find it laid down as Common Law in Comen, that 
the owners of the land own to the thread or centre of 
the river. ‘This is true limit for land holders in 
streams not navigable; and navigable streams, ac- 
cording to the Common Law, are not such as_ the 
Coosa river, but streams where the tide ebbs and 
flows. In navigable streams of this kind, the limits 
of land holders extend to low water mark, so that 
there is still no land between the land holder and the 
government, whose authority extends over the water. 
The Court is referred tothe Kentucky and Ohio case, 
where the contest related to an island in the Ohio ri- 
ver.—5 Wheaton, 325. 

What is meant in our laws by declaring a stream 
a public highway. It does not relate to the bed of 
the stream, but to the right to float over it on the wa 
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ter: itis a peculiar kind of right of way. The bed 
of the river still belongs to the land owners on each 
side, to the middle or thread of such river. The 
Judge did not go as far as this. He charged the ju- 
ry that the grant covered the land as far as there be 
land. The charge was clearly right. - He also charg- 
ed the jury that if the mill was attached to the bank, 
the owner of the land had a right to recover it as a 
tenement or appurtenance. ‘This doctrine also may 
be well maintained, even if the right of the land hold- 
er does not extend to the thread of the stream.— 
When the United States government grants land on 
the bank of a river, it grants all the water privileges 
connected with it. These are often as important as 
the value of the soil. The reservation of the stream 
asa highway, is not a reservation belonging to the 
state: it is a reservation by the general government 
in behalf of the citizens:of the United States; the 
State, therefore, has no such right in it as would au- 
thorise it to grant to any one the privilege of erecting 
amill on the bed of the river. 


Wi son, in reply.—If the doctrine here contended 
for be true, it might be important to know whether 
the action was brought in the winter or in the sum- 
mer. ‘This doctrine makes the line fluctuating. If 
a part of the mill overhangs the land, damages might 
be recovered for such overhanging; but not the val- 
ue of the mill which was founded in the bed of the 
river. 

Our lands in this State stand on a different foot- 
ing from those in other States in regard to the rivers 
on which they border. ‘The navigable streams are 
made public highways, and they do not belong to the 
land owners upon their banks. The State, although 
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she may not obstruct the italian yet in virtue of 
eminent domain, she may use or grant the bed for any 
other purpose. She possesses all the authority not 
granted away. Land owners only border on the 
bank, and the State is only restraimed as to the nav- 
igation. ‘The mill was erected under an express grant 
from the Legislature. Can the entry by an individ- 
ual of the adjoining land, enable the enterer to nulli- 
fy the act of Assembly establishing the mill? Can he 
deprive the mill owner of the privilege that he had 
under the legislative grant? 


By Mr. Chief Justice Sarronp: 

The action was ‘espass to try titles, and recover 
damages, instituted by the defendant in error, pursu- 
ant to the statute, in lieu of the action of ejectment, 
&c. The land in dispute, as described in the decla- 
ration, is the south east fraction of section number 
seven, in township twenty one, of range two, east, 
containing one hundred and forty five acres, in the 
county of Shelby. The trial was had on the gene 
ral issue. The matters assigned for errors grew out of 
a bill of exceptions taken on the trial by Bullock the 
defendant ‘below, against whom a verdict and judg- 
ment were had for the premises; also, for damages. 

The first point of exception is, that the Court sane 
tioned an amendment of the declaration, made be- 
tween the time of ordering a non-suet, and reinstating 
the cause, without due notice to the defendant below, 
and formal leave of the Court. The Court appears 
to have ruled that the leave was sufficiently implied 
by the order setting aside the non-suit, on the affida- 
viton which it was founded. 

» As’ to this objection, it is sufficient to say, the al- 
lowance of amendments, is generally within the dis- 
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cretion of the Court, and as the Circuit Court recog- 
nised the authority for this amendment, the allow- 
ance of itis not subject to revision in error. 

It further < appears, that after the cause was put to 
the jury, the plaintiff below pin as his only evi- 
dence of title, a receipt (purporting to be in dupli- 
cate) in the usual form under the cash system of dis- 
posing of the public lands, given by the receiver of 
public monies of the land dinteie, to James Wilson 
x f Bibb county, for the sum of one hundred and eigh- 
trone dollars and twenty five cents, expressing to “be 
infull for the fraction of land described in the decla- 
ration. To the introduction of which, as evidence of 
title, the defendant oj jected, but the objection was 
overruled. 

In admitting this receipt as evidence, the Court is 
ilso charged to have erred. The objection is under- 
stood to have been made with reference alone to the 
wade of interest or title indicated by the paper, with- 
out questioning its genuineness ; and this in the ab- 
nce of any evidence of an adverse title. I consi- 
der it unnece essary to enter into an elaborate investi- 
vation of the principles of law app licable to this point; 
they are too well settled to require it. By the laws 

fthe United States , the legal and bona fide holder 
ofa receipt of this hind, is indefeasibly entitled to a 
patent for the same. Nothing more is necessary on 
lls part to secure it. He already has a leval nght— 
the receipt and the law, imy peratively command the 
suance of the patent as the complete evidence of the 
tile. Until it shall have issued,-the receipt, is the 
best evidence of the right which the case admits of. 
This receipt is fully within the equity of the statute 
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der of survey, or to any donation, or pre-emption claim. 
ants of lands, as vesting in the holders “‘a full, complete 
and legal title,” so far as to enable them to maintain any 
action thereon; and constitutes the same evidence 
thereof in Courts of justice. So far as there is any dif 
ference in the character of the evidence, or grade of ti 
tle, areceipt of this kind is the more conclusive. But 
I do not consider receipts of this nature as requiring 
the aid of any statute. Upon the principles of the 
Common Law, they must be regarded as evidence of 
a grade of title which at least confers the right of pos 
session, and this alone is sufficient in this action. But 
it is more: it is nothing less than inchoate evidence 
of an absolute title. Various decisions of this and 
other Courts, (De la Croiz vs. Chamberlain,*) sustain 
this principle in terms or by analogy.—(See Halli 
vs. Eslava, Lenis vs. Goquette, Heirs of Rider vs 
Innerarity..) t was further objected by Bullock as 
defendant below, that the county surveyor was admit 
ted asa witness for the plaintiff, and his evidence deem- 
ed competent by the Court, to ascertain the boundaries 
of the land in question. He swore that by tracing 
various lines by the marked trees, he ascertained the 
north west corner of the fraction, which was not mark- 
ed; he then ran due south on both the sectional and 
township lines to the south west corner, which he as 
certained by taking the bearings and distances ; that 
then he ran the south line to the south east corner, 
but found’no marked corners. From this latter point 
he ascertained, by setting his compass, and observe 
tions taken, that a line due north would strike the 
Coosa river below the mill: that he then retraced his 
line half a mile west, thence run due north half 
mile, thence east to the river above the mill; and 
that in this way he ascertained the mill to be between 
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the north and south boundaries of the plaintiff’s frac- 
tion, and that opposite and for some distance above 
and below the mill, the fraction was bounded on the 
east by the river. 

On this point it is considered sufficient to say, the 
character of the evidence was equal to any that the 
case would admit of, and was therefore competent. 

Another feature in the case is, that Sawyer, under 
whom Bullock derived his title to the mill, had erect- 
ed the same in the river, under the authority of an 
act of the General Assembly of the State; that this 
was a considerable time before Wilson became the 
purchaser of the fraction opposite ; that the mill stood 
inthe bed of the river; except that a little of the 
bank had been cut away, to make room for the north 
and south mud sills to be laid in it on a level with 
the bed of the river; that the west sill, or streamer be- 
ing laid upon these sills, the current of the river ran 
wound them, between them and the bank ; that the 
luff of the river was nearly perpendicular, so as to 
wnfine the water, except in extraordinary freshets ; 
that about five feet of the upper frame of the mill- 
house projected over the top of the bluff, but without 
touching it; and that the puncheons passing from 
the mill door down to the bluff, were about twelve 
et long. ‘This invasion upon the land, or use of 
he bluff, appears to be the true grievance complain- 
ed of. 

In this state of the evidence, the Court being re- 
quested to instruct the jury on the several: points of 
lw arising upon the facts, and having refused some 
and given others, the following additional questions 
ire presented for our consideration, as embracing all 
the remaining points of the case. 
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I. Admitting Wilson’s title to the fraction bound. 
edon the east by the Coosa river, what was the ex. 
tent of his right or boundary on the margin of the ri- 
ver ; does he own all the naked land to the water 
mark, whether high or low, as was the opinion of the 
Circuit Judge ? 

II. Was it erroneous to instruct the jury, that, if 
the mill was in any manner attached to the plaintiff's 
bank, it was an appurtenant to the premises ; and in- 
cluded in his grant ; also that the plaintiff was enti- 
tled to recover damages for the use-of it? These 
latter instructions were given. 

III. Was the Circuit Court correct in refusing in- 
structions that the verdict should except the mill out 
of the land if the latter were found for the plaintiff 
and not the former also? 

IV. Did the Court err in refusing instructions, 
that if the mill had been previously erected, abutting 
on the bank, under the authority of the State lav, 
and this known to Wilson when he entered the land; 
he entered subject to the nuisance, if any, and was 
remediless ? 

1. The fact may be assumed, indeed does not ap- 
pear to have been contested on the trial, that the 
Coosa river at the point in question, is a fresh water, 
navigable stream. Nor do I understand the prince: 
ple to be contested, that by the existing laws of the 
government all such streams are recognised as Coll 
mon or public highways. The act of Congress of 1803, 
* Regulating the grants of lands, and providing for 
the’ disposal of. the lands of the United States, south 
of the State of Tennessee,” declares, that “all navi 
gable rivers within the territories of the United States 
south of the State of Tennessee, shall be deemed 1 
be and remain public highways.” The subsequent 
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act of 1819, continued this provision under the State 
government, with the further stipulation, that all such 


‘ waters shall remain free to the citizens of 
and of the United States, without any tax, duty, im- 


a 


post, or toll therefor, imposed by the State. 


regulations, the people of the State, by their repre- 
sentatives, in Convention assembled, have given their 


assent and confirmation.” 


The Legislature of the State has also declared that 
all water courses reported to be navigable, by the sur- 


the State 


To these 


veyor of the United States, employed in surveying 
lands in this State, shall be, and remain free and 


open.* 


According to the laws and practice of the United 
States government, relating to the surveys and sale 
of the public domain, the Coosa, as well as other si- 
milar water courses, is virtually excepted from all 


private grants. 


The lines of the survey stop at the 


margin of the river, by which means, fractions (as in 
the case before us) are created; and the purchasers 


of such are only charged for the true quantity of 


land, the bed of the river being excluded. 


In respect 


to grants of lands bounded by water courses, where 
there is no statute regulation on the subject, or ex- 
press exception in the grant, intricate and highly in- 
teresting questions may arise as to the extent of the 


proprietor’s right on the margin. In such 
character of the water, whether the sea, a 


cases, the 
navigable 


river where the tide ebbs and flows, a fresh water 
navigable stream, or one not navigable, is material to 
be considered in determining the extent of the grant. 

There has been much litigation, whether the right 
extends to the high, or low, or the ordinary water 
mark, or to the centre, (often called the thread) of the 
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river. Our chiefconcern at present, is with a navi- 
gable river, where the tide does not ebb and flow. 
%6Cowen,518. To the case of Jennings, ex parte, the Reporter has 
appended a note, in which are collated most of the 
authorities on this subject. A brief notice of this, 
instead of the original cases, will suffice on the pre- 
sent occasion. It is there said to be settled by the 
Common Law,’ “that where a man’s land abuts or 
adjoins to any river above tide water, he owns the ri- 
ver to the centre of the stream. ‘That as long ago 
as 1805, in Palmer vs. Mulligan, it appearing that 
the defendant owned the shore of the Hudson 
as low down as still water, this being above tide 
water, Thompson, Justice, and Kent, Chief Justice, 
applied to this case the doctrine, (which had been 
held by Lord Hale,) that his ownership extended to 
the centre of that great river; and the latter then 
hinted at what has since been established, that if a 
State will bound a grantee upon a river not naviga- 
ble, he shall hold to the centre, wrless there be an ex- 
22. Conn. Rep. ception of the river in the grant. In Adams vs. Pease, 
N.S.4°l. the plaintiff owned a large farm bounded east on Con- 
necticut river, above the flowing of the tide ; but where 
it was large and passable for flat bottomed boats of 
thirty tons burthen; and some times, vessels built a- 
bove had been floated down ; yet it was held, that a 
boundary, in terms, on the river carried the plaintiff's 
ownership of the river to its centre. The rule is 
there laid down by Smt, Chief Justice, that the ad- 
joining proprietors have this right. The doctrine of 
this latter case appears to have been approved in its 
full extent by the Supreme Court of New-York, in 
«20 Johns. 91. Hooker vs. Cummings, where it was applied to the 
Salmon river, which empties into Lake Ontario.— 
Spencer, Chief Justice, in delivering the opinion of 


bidém, 544. 


3 Caines,319. 
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the Court, said, “If the soil on both sides be owned 
by an individual, he has the sole and exclusive right; 
but if there be different proprietors on each side, they 
own their respective sides—ad _filum medium auque. 
The Court then also approved what Kent, Chief Jus- 
tice, said in Palmer vs. Mulligan, that the Hudson 
was private property down to séz// water. . They also 
show that cases holding the contrary in Pennsylwa- 


ma, are founded on a repudiation of the Common, 41 5,45.999 


Law.’ 


In the case of Arnold vs. Mundy,’ the plaintiff’s Rep. 1. 


land ran to, or was bounded en a river, where the 
tide did ebb and flow ; and he,and those under whom 
he claimed, had staked off, and planted a bed of oys- 
ters, some of which the defendant had taken away ; 
for which the action was brought. Ona motion for 
a non-sutt, the Judge remarked, “ that a grant of land 
toasubject or citizen, bounded on a fresh water stream, 
or river, where the tide neither ebbs or flows, ex- 
tends to the middle of the channel of the river; but 
that a grant bounded on a navigable river, or other 
water, where the tide does ebb or flow, extends to the 
edge of the water onty, that is to say, (in the language 
of the opinion before us,) “ to high water mark, when 
the tide is high, and to low water mark, when the tide 
is low ; but it extends no farther.” The plaintiff 
was there non-suited upon this distinction. On a 
motion to set aside the non-suzt, the Supreme Court, 
after full investigation, confirmed the distinction and 
refused the motion. ‘The principle which is consi- 
dered to have been established by that Court is, that 
“a crant of land bounded upon a fresh water stream 
or river, where the tide neither ebbs or flows, extends 
ad filum aque ; but a grant bounded upon a naviga- 
ble river extends to the edge of the water only. 
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From the cases referred to, it will be observed, 
that those Courts, proceeding on the Common Law, 
regard the ebbing and flowing of the water, or either, 
as the criterion, whether the stream or river be navr 
gable or not; they also shew that fresh water streams 
were not put on the footing of such. This principle 


. _is farther illustrated by the case of Storer vs. Free 
‘6 Mass. R.438 


439. man,« where Chief Justice Parsons, remarked, that 
“by the Common Law of England, which our an 
cestors brought with them, claiming it as their birth- 
right, the owner of land bounded ona fresh water ri- 
ver, owned the land to the centre of the channel of 
the river, asof common right; but if his land was 
bounded on the sea, or an arm of the sea, where the 
tide ebbed and flowed, he could not by such boun 
dary, hold any land below the ordinary low water 
mark, for all the land below belonged of common 
right, to the King.” 

It is very obvicus, however, that, with us, the 
question does not depend on the tide, or fresh water; 
that if the river has been expressly recognised as 4 
public highway by the Federal and State Govern- 
ments; oreven if it be of sufficient width and depth, 
and suited to the ordinary purposes of navigation; 
and the Government has not expressly granted any 
part of the bed, or computed it in the quantity gran- 
ted, which implies an exception, as in case of naviga- 
ble water, the stream is thereby constituted a public 
highway, and no individual can assert any private 
right of soil in the bed beyond the low water mark. 
His claim could have no better foundation than that 
in the case of the oyster bed planted in the tide water, 
both places being alike reserved for public use. That 
this is the true character and proper view to be taken 
of the Coosa River, has I think been sufficiently 
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shewn. ‘Therefore on this point there was no error 
in the instructions given below. 

2. 'The second point involves the same principle, 
so that tlie femarks made upon the first are also ap- 
plicable to this. It results from what has been said 
that Wilson could not sustain his title to a mill erec- 
ted by himselfin the bed of the river beyond low wa- 
ter mark. If he could not otherwise, the circum- 
stance of his having inserted the mudsills, or any oth- 
er part of the house, or dam, into the bank, so as to 
attach the mill to his soil, would not improve his ti- 
tle below the mark. ‘Ihen it follows irresistibly that 
the fact of another having done the work can not ex- 
tend his title. In either case the law could only re- 
eognise his title to so much of the building or works 
as caine within his line. Therefore in this case the 
plaintiff below could have had a right to recover on- 
lyso much of the mudsills, or other parts of the mill 
building, or appurtenances, as were actually situated 
within his boundary, fixing it at the natural low wa- 
ter mark. Nor could he recover these otherwise 
than as appurtenances to the land on which they rest, 
and which must pass with it in the restitution: 
Hence the conclusion results, that the Circuit Court 
erred in the instructions, that if the mill was in any 
manner attached to the plaintiff’s bank, it was an ap- 
purtenant to his premises and included in his grant; 
also in ruling, that the plaintiff was entitled to recover 
damages for the use of it. 

8. The third point is embraced and disposed of by 
the preceding views. It was unnecessary that the 
verdict should expressly except the mill. 

4. The last point, involving the effect of the Leg- 
islative grant to Sawyer, under whom Bullock claims, 
was not intended to present any question as respects 
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its intrinsic validity in reference to the public. Such 
an enquiry would have been irrelevant to the case. 
The question was whether, if the mill had been erec- 
ted under the authority of the act, prior to the plain- 
tiff’s purchase of the land, and he entered witha 
knowledge of this fact, he took subject to the nui- 
sance, if any. On this point it is sufficient to say, 
the act can have no constitutional effect to deterio- 
rate the value of the public domain, or any title or 
interest which an individual may at any time, either 
before or afterwards, have legally acquired in the 
same. To avoida conflict of grants, the Legislature 
may be presumed to have intended no such effeet. 
The legal view of the subject is conceived to be this, 
that any one intending to avail himself of the privi- 
leges contemplated by the act, must observe the max- 
im, sic utere tuo, ut alienum non ledas; and if he pro 
ceed without securing the adjacent lands, he must 
take upon himself the responsibility of the act, to all 
persons to whom injury may accrue from it. So that 
on this question the Court below was correct. 

But on the second point, relating to the effect of 
attaching the mill house to the bank, the judgment 
below must be reversed and the cause remanded. 
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MOORE cersus PATTON, DONEGAN & CO. 


Interest is recoverable on an open account for goods sold and delivered, where, 
by express stipulation, the account is to be considered as due at a particular 
day. 

Interest held recoverable on an open account, on the common counts in assump. 
sit, where the defendant agreed to pay interest, and premised to give bills in 
discharge of the debt. 


Patton, Donegan & Co. commenced an action of 
assumpsit against Moore, the plaintiff in error, in 
Madison Circuit Court ; and declared for goods, wares 
and merchandise, before that time sold and delivered 
to the defendant, at his special instance and request. 
The accounts of the plaintiffs, were for sales of goods 
for several years; and the question raised in the 
Court below, was, whether under the facts, interest 
was recoverable on the common counts. It was in 
evidence, that by express stipulation, the accounts 
were considered to be due, on the first day of Janua- 
ty next after they were severally incurred ; and that 
the defendant had agreed to discharge them by a bill. 

The Court left it to the discretion of the jury to 
give interest or not, and they, having rendered a ver- 
dict for the plaintiffs, for debt and interest; the defen- 
dant took a writ of error. 


Hopxrys, for Plaintiff in error—cited in argument 
the following authorities :—-Chit. Con. 195—2 New 
R. 205,—12 East 419,—15 East 229,—5 Espin. R. 
ll4—3 Camp. 259,—2 Stark. I'v. 787,—5 Cowen 
987,—2 Wendell R. 501,—9 Barn. & Cres. 37. 


OnMonp, covtra. 
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By Mr. Justice Hircncock : 

This was an action of assumpsit by the defendants 
in error against the plaintiffs for goods, wares and mer. 
chandise sold and delivered: the declaration contains 
the usual common counts, to which the defendant 
pleaded non assumpsit. 

At the trial below, the plaintiffs proved the correct. 
ness of four several accounts, ending on the first of 
January 1829, 1830, 1831 and 1832, in each year, for 
goods sold and delivered to the defendant in each of 
the preceding years, and also proved that by an up 
derstanding with the defendant, each of the accounts 
was due on the first day of January next after the year 
in which the accounts were made: that the ae- 
counts for 1828 and 1829, were placed in the defen. 
dants hands in the spring of 1830, .and that for 1830, 
in the spring of 1831; that soon after the account for 
1831 was due, an attempt was made to collect them, 
when the defendant objected to pay interest upon any 
of them. It was finally agreed between them, that 
no interest should be charged for 1831, if the defen- 
dant would pay the interest on the other three, bya 
bill on New Orleans, which he promised to draw in 
some short time. The defendant failed to draw the 
bill as he had promised, and this suit was brought. 

The defendant moved the Court to instruct the ju- 
ry, that the plaintiffs were not entitled to interest om 
the accounts ; which instruction the Court refnsed to 
give, but instructed the jury that they might in their 
discretion allow the plaintiffs interest on each of the 
accounts, from the time the evidence showed they 
became due, or refuse it: to this instruction, exception 
is taken, and the case has been brought here by wrt 
of error ; and the above instruction of the Court is a 
signed for error. 
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There is great contrariety on the subject of allow- 
ing interest, both in Mngland and in this country; and 
the decisions cannot be reconciled as a general rule. 
It is laid down." that interest is recoverable, in addi- «2 Starkie, 
tion to the principal sum, upon an express promise, or _ 
where a contract may be implied from circumstan- 
ces, but not otherwise; such as the particular mode 
of dealing adopted by the parties, or the usage of 
trade, in which they dealt. 

In the case of Slack vs. Lovvell,’ Chief Justice Mans- be Taunton, 
field said, that he could never reconcile: it to reason — 
that a man who delays payment of money which he 
owes, should not pay interest for it; but certainly that 
is not the law, nor therefore understand, why interest 
should not be paid for goods sold and not paid for, 
and in that case the court refused to set aside a_ ver- 
dict where interest had been allowed on a sale of 
goods, which were to be paid for by bills, although 
there was only a count for goods sold, and no count 
for not furnishing the bills. 

In the case of Gordon vs. Swan,’ interest was al-* 12 East, 419. 
lowed as part of the estimated value of the goods up- 
on the common counts for goods sold. In the case 
of Blaney vs. Hendrick,’ interest was allowed on ana3 wis. 205. 
account stated, from the day on which it was stated ; 
but it was decided that no interest could be recovered 
in respect of money owing for goods sold and delivered. 

In the case of Mountford vs. Willes, interest was*2 B& P. 337 
allowed for goods sold and delivered, a time being 
limited by the agreement, which was in writing, for 
the payment. 

In the case of Calton v. Bragg, Bayley Justice, held ‘ ¥ East, 224. 
that as interest was not by law due for mony lent, to 
be repaid either on demand, or at a given time, it fol- 
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lowed that interest was not due for money payable at 
a certain time after an event. 
In the case of Marshall vs. Poole, it was held that 
interest, subsequent to the day of payment, might be 
_considered as part of the stipulated price of the goods, 

In the case of Eddowes vs. Hopkins,’ Lord Mans. 
field held, that in casesof long delay and under vex- 
atious and oppressive circumstances, juries, in their 
discretion might allow interest. 

Many more cases might be cited to shew, that there 
is no settled rule applicable to all cases : in some ca- 
ses it has been allowed as incident to the contract, in 
others, as a breach of the contract, or as consequen- 
tial damage. It is a rule founded in justice, that 
when a man has been kept out of his money, he 
should be allowed a reasonable compensation for its 
use: upon this principle it is, no doubt, that the 
Courts in this State have allowed juries, in actions of 
assumpsit, onthe common counts, for goods sold, when 
no period of credit was proved, to give interest from 
the date of the writ. 

In the case before us, the time for payment was 
fixed ; the creditor had a right to sanees payment at 
the expiration of that time. The sums actually due 
were not, it is true, ascertained and assented to by the 
defendant on the days they respectively fell due; but 
the accounts were presented afterwards, and no ob- 
jections were made to them. From the nature of the 
case, the precise amount of the debt to be due on the 
first of January in each year could not be ascertained 
when the contract was made. The defendant wish- 
ing to purchase goods, from time to time during the 
year, stipulates for a credit to the first of January in 
each year, and agrees to pay, at that time, what shall 
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then be due. If he delays payment, he is liable to be 
sued, and when the amount is proved, can it be “re- 
conciled to reason” that he should not pay interest 
for the detention of the plaintiffs debt: if so, the de- 
fendant can avoid interest by refusing to acknowledge 
the account. The defendant did here, however, ac- 
knowledge these accounts and promised to pay inter- 
est on three of them by giving a bill on New Or- 
leans. But it is contended that interest cannot be 
recovered, because tne action is not brought for a 
breach of that promise. 

The original contract was not extinguished by that 
promise; the delay of payment was adamage to the 
plaintiffs: the rate which the law has allowed for 
the use of money, was the proper measure of damage 
for this delay, and whether it be viewed as origina- 
ting immediately in the contract, or be taken as due 
fora breach of it, or as growing out of the promise, 
we see no reason why it should not be allowed on 
the common counts. 

We therefore think the Court did not err in leav- 
ing it to the discretion of the jury whether to give in- 
lerest or not. 

Let the judgment be affirmed. 


Mr. Justice Tuornron not sitting. 
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WOODCOCK versus CAMPBELL: 


in order to charge the assignor of a bond, (on a contract of indorsement madé 
prior to the passage of the act of 1832, subjecting bonds, payable in Bank, to 
the Law Merchan',) held, notnecessary that demand should have been made 
at the Bank where the instrument was made payable. 

The acts of 1828 '29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court afier due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued. 

in such case, it is not necessary tocharge the indorser, that the party should go 
beyond the State to find the maker. 


Assumpsit by Campbell, in the Circuit Court of 
Lauderdale, on an instrument in writing, payable at 
the United States Branch Bank at Nashville, on the 
twenty third of April, 1852. ‘The case came up on 
exceptions to the charge of the Court below. 

The defendant was first indorser of the paper sued 
on, which was drawn in his favor by one Boggs. It 
was attempted to be defended on the ground, that nd 
demand had been made at the Bank, nor had suit 
been brought against Boggs, as required in the case 
of indorsers; for it was insisted, that this case cameé 
within the statutes of 1828—’9: but the Court held, 
and so charged the jury, that if Boggs, the maker, 
had removed out of the State, before the bond be- 
came due, and had so continued; the plaintiff was 
entitled to judgment, even though ro demand had 
been made at the Bank for payment. And on this 
decision judgment went for the plaintiff, and the case 
was brought here for revision. 


Anperson, for Plaintiff in error, cited 11 Wheat. 
175 ; 1 Stewart, 245 ; Atk. Dig. 330 ; 2 Mason’s R. 
151, 167 ; 7 Bac. Ab. 189 ; 5 Fonb. 669. 
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Hopkins, contra.—5 East, 129; 6 wide 221 ; 
11 Johns. 142 ; 3 Mass. R. 79 ; 3 thidem, 81 ; mr 
Dig. 321. 


By Mr. Justice ‘U'HORNTON 

This was an action of assumpsit, brought by 
Campbell, the defendant in error, against Woodcock, 
as endorser of a writing obligatory, executed on the 
3d of April, 1831, by one George Boggs, jr, where- 
by he promised to pay the amount therein named, to 
the said Woodcock, twelve months after date, at the 
Office of Discount and Deposit of the Bank United 
States at Nashville; who indorsed the same to one 
Donahoo, who endorsed to the plaintiff below. The 
bill of exceptions gives all the testimony, and shews 
that there was none of any law of Tennessee. ‘The 
only questions raised by the assignment of errors 
then, in this Court, which we deem it necessary to 
consider, arise out of the charge which was given to 
the jury by the Court trying thecase. T hat charge 
was, ‘ that if they believed, th: at Boggs had veisoved 
out of the State, before the bond became due, and 
continued out of the State up to the present time, 
July Term, 1833,) the jury might find for the plain- 
iff without proof thata demand of payment had been 
made at the Bank in Nashville at any time.” Be- 
fore I proceed to consider the propriety of this charge, 
I will make some preliminary observations on the en- 
dorsement, the bond, and the acts of our Legislature 
touching the same, which will render more intelli- 
gible the views advanced on the main points. Eve- 
ty endorsement is a substantive contract; and every 
act of legislation, affecting the extent of the liability 
of assigners or endorsers, affects the very rights of par- 
ties, and is of the essence of such contract, bearing 
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no resemblance to such acts of the Legislature, as on- 
ly purpose to regulate the remedy, or mode of enfor- 
cing that liability. The laws then, in force in the 
country, where the endorsement is made, ascertain 
the liability of an endorser. That liability, differs 
with us according to the instrument, which is en- 
dorsed or assigned. If it be a bill of exchange, the 
law merchant governs, if not, but a bond for example, 
then that liability is such as the statute law in force 
at the time of the endorsement, imposes. It is im- 
portant then, to ascertain in every case, the true na- 
ture of the instrument endorsed, as the liability va 
ries, with that character. As to the nature of the in- 
strument endorsed in this case, we are constrained to 
consider it as a bond, whose endorsement imposed 
no other obligation, than is pointed out in the acts of 
1828 and 1829. The act of 1832, passed in Decem- 
ber of that year, which makes bonds payable in 
Bank, subject to the law merchant, can only affect 
contracts entered into after its passage. Hence | 
conclude, that this bond is not subject to the law 
merchant, and of course that the contract of endorse- 
ment made in this State, is such as it is constituted, 
by the acts of 1828 and 1829. In the light of this 
view of the contract declared on, I will proceed to 
consider the charge given by the Court as above set 
forth, which as I apprehend it, contains two legal 
propositions. Ist. That no demand was necessary 
to be made at Nashville of payment, by the plaintiff 
below, before he could assert the liability of the as 
signor to him. And 2nd, That the removal of the 
maker or obligor, Boggs, before the bond became 
due, and his continued absence out of the jurisdic 
tion of the Courts of the State, dispensed with the 
necessity of suit at the first Court, and a return 
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quila bona to a fi fa upon a judgment againt him in 
the county of his residence, as required by the above 
mentioned acts of our Legislature. 

In considering the first proposition above stated, 
care must be taken not to confound two things which 
itis the objeet of these acts of the Legislature to sep- 
arate and distinguish; that is, the liability of the as- 
signor of a bond, and the liability of the endorser of 
paper, subjected to the dominion of the lex mercato- 
na. It may be true, that, if this instrument were 
considered as subject to the law merchant, the lia- 
tility of the endorser could only be fixed, by proof 
of demand made at the Bank in Nashville; and yet 
itwould by no means follow that such demand would. 
te necessary to charge the present defendant, who is 
uot the endorser of a mercantile paper. However it 
might be if this paper were mercantile, I feel confi- 
dent that no demand was necessary in this case to 
charge the defendant below. ‘The assignor was bound 
odo no more than the terms of the instrument as- 
signed, required him to do, in order to make the obli- 
vor liable to him, in an action, which the statutes re- 
quired to be brought, before the liability of the defen- 
dant below, as assignor, would attach. If the terms 
of this bond, according to law, required a demand at 
the place specified, before any suit could be brought 
wainst Boggs, the obligor, then, I would hold, that 
sich demand should have been made; for the acts 
of 1825—'9, requiring suit to be brought, first against 
the obligor, imply of course, that whatever is necessa- 
ty to give such an action against him, should be 
done. If a demand were necessary to fix him, it 
would be obligatory upon,the assignee to make it. 
But the necessity of making demand at a particular 
lace, and giving notice to the endorser of a mercan- 
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tile paper payable at seni cnaiesee place, proceeds 
on a ground peculiarly applicable to that class of se. 
curities. A demand must be made, not with the sole 
purpose of making the acceptor, or maker of a note, 
or bond, liable, where these latter instruments are 
made mercantile, for it is equally requisite, where 
he would be liable without it; but it must be done 
in order to make the endorser liable. Now the pol: 
icy of the acts of 1828—9, was to relieve the assign- 
ees of bonds, and other instruments, not mercantile, 
from this diligence, as a means of fixing the liability 
of assignors; and place that liability upon the grounds 
of suit brought, &c., as therein prescribed. — Still 
however, if such suit could only be brought against 
the maker, according to the terms of the assigned in- 
strument, after a demand made, such demand if 
seems to me, would be requisite. ‘The inquiry thea 
arises, was such demand necessary in this case to fix 
the liability of the obligor. We hold the doctrine 
that it is not necessary, upon the authority of 1 
Wheat. 175—17 John. 248 ; and of this Court, in the 
case of Irvine, admr. vs. Withers—1 Stem. 234. 

As to the 2d proposition above stated, as contail- 
ed in the charge excepted to, it is one which has 
never been submitted, heretofore, to this Court. The 
correctness of the charge of the Court which affirm 
ed this proposition, depends on the proper construc 
tion of the acts of 1828—9, which we have already 
declared to regulate the contract of assignment now 
before us. These acts declare substantially, that if 
the assignee fail to sue the maker or obligor to the 
first Court of the County, where he resides, the as 
signor shall be discharged from liability, unless sul! 
be delayed by his consent &c. That when judg- 
ment shall be recovered against the maker or obligor, 
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and a writ of fi. fa. shall be returned no property 
found, the assignee may commence his action against 
the assignor, or endorser, on the assignment or indorse- 
ment, and the said return shall be sufficient evidence 
of the insolvency of the maker or obligor to authorise 
a récovery against him on his assignment, or en- 
dorsement. ‘The whole course of our legislation on 
this subject, shews conclusively, that the lability of 
an assignor or indorser on his engagement as such, 
has ever been considered as founded on such conside- 
rations of legal and moral right, and so sanctioned by 
Common Law principles, as to be worthy of being 
put beyond the controversy, which has assailed it in 
other States of the Union. ‘The first statute which 
authorised the assignment of bonds, and other instru- 
ments not assionable at Common Law, at the same 
time that it did so, attached to such endorsement, all 
the liability of the /ex mercatoria. ‘This continued 
to be the measure of responsibility, down to the year 
1828, when, by an act, whose preamble is in the fol- 
lowing words: “ Whereas much injury has been done 
tothe citizensof this state, by means of the uncertain- 
ty of the decisions of the Courts of this state, in relation 
to the proper time at which endorsers of bills, 
notes, bonds, &c., made negotiable by endorsement, 
by law, shall make demand of paymentof the payers 
of such instruments, for remedy whereof’—this mat- 
ter was regulated, according to the terms which I 
have already mentioned ; the act of the following year 
being explanatory only. The effect of those acts 
was, it must be apparent, a very material change in 
the liability of endorsers and assignors of the instru- 
ments embraced in their provisions. But it cannot 
be admitted, that the intention of the legislature was 
todo more, than to provide against that mischief 
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which it asserted to exist, under the former law, and 
to remedy which, is declared to be the purpose of its 
new provisions. In lieu of demand and notice, whieh 
was the supposed source of that mischief of uncer- 
tainty, was substituted suit to the first Court against 
the maker or obligor, and the return of nla bona, as 
evidence of his insolvency. But it would not be a 
fair construction to say, that the intention was, by 
this substitution, to require e the new mode of fixing the 
liability, to be pursued in every case where the de- 
mand and notice, for which it was substituted, must 


before have been observed. The sensible effect of 


this latter legislation is, that instead of the demand 
and notice as heretofore, to charge an endorser, insol- 
vency ofthe maker shall be established, by return of 
nulla bona, in asuit instituted tothe first Court of the 
County where the maker resides. ‘The very lan- 
guage of the enactment would imply, that this re- 
quirement of suit has reference to our own internal, 
judicial and geographical economy, and did not contem- 
plate the intervention of foreign tribunals, where the 
maker has removed beyond our jurisdiction, before 
any suit could be brought, and continues abroad be- 
yond the time, w ithin which he is required to be 
sued. ‘Io put any other construction on the law, 
would be to infer, that the Legislature intended that 
a ground of claim, which is recognised as one of high 
inci, and legal obligation, should without any fault 
attributable to the owner of it, be jeopardised, or lost; 
for if suit be strictly required, removal even to un- 
known regions, would no more furnish an excuse, 
than into another State of the Union. By analogy 
to the decisions of those States, where suit is necessa- 
ry to charge an indorser of this class of instruments, 
by rule of decision, as \t is here, by express enactment, 
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I would conclude, that the case of removal, so as to 
render insolvency impracticable to be established by 
suit, in the State, as forming an exception. Sol 
would consider, that the ex parte, and extraordinary 
process of attachment, would not be necessary in such 
case. The act, interpreted as above, with reference 
to our own jurisdiction only, isin its terms exclusive of 
this process, for it requires asuit in the county where 
the obligor resides, which of course is impossible, in 
case of removal from the State. 

The views above taken, embrace every point in the 
assignment of errors. 

Let the judgment be affirmed. 


HARKINS, et. al. versus COALTER, et. al. 


Adeed to a feme covert, and the heirs of her body, implying the creation of an 
estate tailin personal property, vests in her such absolute estate, as will be 
subject to the disposal of the husband, and liable for his debts. 

Equity will give effect to the terms of a deed, conveying property to afeme co- 
vert for her exclusive use, even where no trustee 1s nominated, and will regard 
the husband a trustee, so far as to enforce acompliance with the intentions 
of the donor. But the intention to create atrust estate for the wife must dis- 
tinctly appear. 

Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession ; the Court held the deed not to 
create a separate and distinct estate for the wife, in exclusion of the husband’s 
marital rights ; but subject to his debts. 


This was a bill in Chancery, filed in the Circuit 
Court of Lauderdale, by Coalter and wife, to enforce 
the terms of adeed. 

From the bill, answer, and exhibits, it appeared 
that Coalter having intermarried with Rachel, the 
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daughter of one James Rhodes, and become embar- 
rassed, the said Rhodes executed his deed of certain 
personal property to his daughter Rachel, which, as 
was contended in the bill, was intended for the sole 
use, benefit and behoof of the wife of complainant, 
and to secure her a livelihood free from, and uncon- 
trolled by the debts and contracts of her husband; 
that afterwards, certain of the creditors of the said 
Coalter, having obtained judgment against him, sued 
out execution thereon, under which certain slaves, part 
of the property conveyed in said deed, had been sold 
by the sheriff to Harkins, one of the defendants to the 
bill. The Chancellor below, on a final hearing, ren- 
dered a decree in favor of the complainants, for two 
of the slaves, (one having died pending suit) and for 
their hire. 

The question presented for the decision of the 
Court, on error, and on which was based the decree 
below, was the construction of the deed, and whether 
the estate thereby conveyed, vested such property in 
the wife as could not be subjected to the husband's 
debts. ‘The deed, as appeared from the record, wasin 
the following words : 

“ Know all men by these Presents, that in consi- 
“ deration of the natural love and affection I bear to 
““my daughter Rachel Rhodes, since given in mar- 
“ riage to, and now the wife of James Coalter, I give 
“ tosaid Rachel, otherwise Coalter, and to the heirs of 
“her body by the said James Coalter begotten, if 
‘if they should have any ; if they should have no 
‘ children during the lives of her the said Rachel and 
“ James, then to have and to hold said property, to- 
“ wit, one negro woman named Eady, supposed to 
“ be about twenty years of age, also a negro boy, her 
“ child, named Harris, aged about seventeen months ; 
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‘one bed, bedstead and furniture, twelve bed spreads 
and sheets, also five head of cattle, four head of 
‘sheep, one bureau, one table and candle-stand, one 
“large spinning wheel, and one flax wheel, and the 
‘increase thereof, to the only proper use and behoof 


tachel and James, during their lives, 


“of the said 
“and to remain in their joint use and possession for 
‘the use and support of the said Rachel and James, 
‘and none others, and for the use and support of such 
‘such child or children as they may have by virtue 
‘of and during their marriage. In testimony where- 
“of, I have hereunto set my hand and seal, this 16th 
‘day of August, 1527.” 

“JAMES RHODES, (Seal.)” 
“Signed, sealed, in the presence of us.” 

his 


“ NEHEMIAH * SHARP, 
mark. 
his 
seTtTT ‘ Deanwmea ?’ 
“ Josuua * Ruopes. 


ay 
mark. 


P. Anperson, for Plaintiff in error—The inten- 
tion here, seems to have been to create an estate tail. 
The operative words for that purpose are used. Eis- 
lates tail are abolished by our law ; and this convey- 
ace, by our statute, as well as by the Common Law, 
as to personal property, conveys a fee-simple title, or 
the highest estate that can be given. ‘The title to 
the property was, therefore, complete in the husband. 
t Cruise, 236, marg.—fonb. Eq. 3388—Arkin’s Di- 
gest, 95. 

There could be no doubt on this subject, unless 
produced by the subsequent part of the deed. There 
8a subsequent provision, in the habendum to the 
59 
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deed, that if there be no children, then there is to be a 
life estate to husband and wife; and then to add to 
the absurdity. this estate upon condition of no children, 
is attempted to be limited to the children. The es- 
tate attempted to be created in the habendum of the 
deed, is repugnant to that in the premises, and is 
therefore void. 4 Crutse 226, marg. 1—Searg. 4 
Rani. 374. This estate for life, is void for another 
reason : it was on condition of there being no chil- 
dren, and there were children. On this void estate 
for life, there could of course be no valid limitation. 
The words of the premises must therefore have their 
full effect. And yet there can be no ground on 
which to set up a use in behalf of the wife, but as a 
limitation to this void estate. 

Courts will not easily admit a construction, that 
destroys the estate of the husband. He is a purcha 
ser, who assumes high responsibility : it is only when 
it clearly appears, that what is given was given for 
the separate use of the nife, and that otherwise it 
would not have been given, that such construction 
will be admitted. 5 Vesey 518—3 Vesey 166. There 
are no words in this. deed, construe it as you will, 
that creates a separate estate. 

The husband had an interest in this property : by 
the words of the deed, it is for his benefit, as well as 
for the wife. He is in no way excluded. We are 
entitled to his interest. He ought to have been made 
a party. 1 Johns. C. R. 90. This omission of itself 
would be sufficient to reverse the case. 

In regard to the husbands rights, see also Chaun- 
cy’s Rights of married women 267, 269. 

The parol testimony offered, ought to have been ex- 
cluded. It went to explain the deed, and to attempt 
to throw light on certain dark parts of it. This was 
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inadmissible. 1 Johns. C. R. 231, 240—6 Vesey 396 
—Fonb. Eq. 312—2 Vesey, sr. 194-—2 Dess. 115. 
This deed, however, I contend was wholly inopera- 
tive. The property did not come to Coalter by the 
deed. ‘The marriage took place in August. The 
deed was executed in September, and the negroes 
were delivered on the 28th of the ensuing February. 
No delivery accompanied the deed, it was therefore 
void. A promise to convey is not a conveyance. 
The slaves passed by the delivery, and not by the 
deed. 2 Kent Com. 354—18 John. 145—2 Johns. 52. 


Ormond, covtra.—-The delivery of the slaves, 
though subsequent to the date of the deed, was, I 
contend, sufficient. If the creditors of Rhodes had 
interposed between the date of the deed, and the de- 
livery of the property, it might have been a different 
case. But ina case like this, the Court will infer 
that the delivery was in pursuance of the deed. Ifthe 
locus penitentia did exist, (as the counsel insists,) it 
was not exercised. 

The bill says, that a man in whom confidence was 
placed, was called on to write the deed. Confidence 
was never more misplaced. The deed is badly drawn. 
The zntention, however, is the grand criterion in the 
construction of deeds. And where there is a general 
and a particular intent, Courts will sacrifice the lat- 
ter, to effectuate the former. Language is the instru- 
ment of thought, imperfect with all persons, but most 
imperfect with the ignorant: and where Courts sit 
upon the construction of a contract, the object of in- 
quiry is, not what was the particular language, if it 
be doubtful, but what did the parties intend to do by 
the contract. Now Coalter was insolvent, as the bill 
shows : these debts were pressing him at the time of the 
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making of this deed. Was this property intended by 
the father of the wife to go to these creditors of the 
husband? The answer must be in the negative; and 
this circumstance goes far to show, that this property 
was intended for the daughter. ‘There was nothing 
immoral inthe intention, nor in the transaction. The 
creditors of Coalter were not injured. ‘The gift from 
Rhodes did not make their situation worse, and he 
was under no obligation to make it better. 

Why was the deed made at all? This question is 
sufficient to settle the general intent of the grantor: 
it cannot be answered, but on the supposition of an 
intent to secure the property from the husband in his 
embarrassed circumstances. 4 Cruise's Dig. 205. 

Particular words and phrases repugnant to the 
general intent, will be rejected.—3 Athins 136—2 
Comp. 600. 

The question then arises, can a man make a pro. 
vision for his daughter, where the husband is insolvent! 
Must she grovel in the dirt, despite the wish and 
ability of the parent. Our laws are not thus inhv- 
man, 4 Dess. 447. See Chauncy’s Rights of mar- 
ried women page 262, where it is laid down thata 
separate property may be granted to a wife for her 
support, and that of her children, without the crea- 
tion of trustees. It will be sufficient if the property 
be given “to her sole and separate use” or “ for the 
livelihood of the wife.” The language of this deed, 
I conceive, goes as far as that; and there are other 
circumstances which establish the intent of the gran- 
tor. 
The deed is so inartificially drawn, that it will not 
admit of that species of legal criticism to which the 
counsel wish to subject it. They speak of the prem- 
tses, the habendum and the tenendum. Why, these 
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terms have no meaning when applied to.such a deed 
as this. What the counsel calls the premises is mere 
recital, and no grant at all. 

It is said, that the words “hezrs of her body’ con- 
vey an estate tail. It is true, they had in general 
that effect at Common Law; but there is no such 
estate here; and it is clear that the words were used 
by an ignorant man, who had no knowledge of their 
import. ‘The words ought therefore (as they have 
frequently been) to be made to give way to the intent. 


By Mr. Chief Justice Sarro.p: 

According to the view we take of the case, the fol- 
lowing enquiries embrace the entire merits, and are 
decisive of the controversy. 

1. What is the true and proper construction of the 
deed. 

2. The consequence of the non-delivery of the pro- 
perty at the time the deed was delivered, and the sub- 
sequent delivery, under the circumstances of the 
case. 

3. The legal effect of the conveyance in exempt- 
ing the property from liability to Coalter’s debts. 

The deed is doubtless one of the most obscure and 
incongruous instruments, that could have passed from 
the hands of the merest tyro, in the scrivener’s art. 
It is scarcely possible to analize it, and if done, the 
parts are incompatible. But if the intention of the 
grant, can be satisfactorily ascertained, from the lan- 
guage employed, however vaguely, or inartificially 
expressed; it is the duty of the Court to construe and 
enforce it accordingly, if it be not in violation of any 
rule of law. 

It is unnecessary to investigate minutely, the tech- 
nical rules relative to the office of the premises, the 
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habendum, &c. noticed in argument; for these dis- 
tinctions do not appear to have entered into the ima. 
gination of the grantor. Could we satisfactorily ex- 
plore and extract the éz¢ention, this formality might 
be disregarded. The language of the deed is as fol- 
lows : 

“ Know all men by these presents, that in conside. 
ration of the natural love and affection I bear to my 
daughter Rachel Rhodes, since given in marriage to, 
and now the wife of James Coalter, I give to the said 
Rachel, otherwise Coalter, and to the heirs of her body 
by the said James Coalter begotten, 2f they should 
have any ; if they should have no children during the 
lives of the said Rachel and James, then to have and 
to hold the said property, to-wit, (here the negro wo 
man and child, &c. are mentioned and described) to 
the only proper use and behoof of the said Rachel and 
James during their lives, and to remain in their joint use 
and possession, for the use and support of the said Re 
chel and James, and none others, and for the use and 
support of such child and children as they may have 
by virtue of, and during their marriage.” In testi 
mony, &c. 

Were I to attempt to extract the intention of the 
deed, from its language, by adding a few words which 
appear to have been omitted, expunging repetition, 
and by a slight transposition, I would read it thus: 
In consideration of the natural love, &c. to my daugh 
ter Rachel Rhodes, I give to her and to the heirs of 
her body, if any, by her present husband J. Coalter, 
acertain negro woman and child, &c. to have and 
to hold said property to the orly proper use and be 
hoof of the said Rachel and James, and any such is- 
sue, and for their joint use and support, during 
the lives of said Rachel and James. But if they 
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should have no such child or children, then said pro- 
perty to remain in the joint use and possession of 
the said Rachel and James, for the support of them- 
selves, and none others. 

Regarding this as a fair and just interpretation of 
the deed, the intention must have been, (in the event 
of a child or children, by the marriage, which has 
happened) to create an estate tail for the permanent 
benefit of the issue, unless it be otherwise explained 
and controlled by the latter provisions of the deed. 
It is contenled, however, that such is the case ; that 
the habendum limits and qualifies the premisss, so as 
to point out the wife, during her life at least, as the 
exclusive object of her father’s bounty; and that the 
attendant circumstances, such as the known insolven- 
ty of the husband at the time, and the execution of a 
deed, instead of a mere delivery of the property, do 
(as was supposed by the Chancellor below,) greatly 
strengthen this conclusion. 

But this argument is in opposition tothe well found- 
ed objection, that such is not the office of the haben- 
dum, and in this case, can not be its effect; also, that 
J. Coalter, the husband, from the language of the 
deed, was no less the object of the grantor’s bounty, 
than his wife; and that extrinsic circumstances can 
never be allowed to contradict the expressions of the 
deed. In construing the habendum, or latter direc- 
tions of the deed, we should surely be doing violence 
to the expressions, to deny to the husband an interest 
in the property, equal to that of his wife. The least 
equivocal language used, is that which directs it “ to 
the only proper use and behoof of the said Rachel 
and James during their lives, and to remain in their 
joint use and possession, for the joint use and sup- 
port of said Rachel and James, and none others.” 





a2 Kent's C. 
354—2 Johas. 


R. 53—18 id. 
145. 
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It is true that this is so declared on the 
tingency of no children, but if it be resorted to 
in aid of, or to explain the preceding direction, it 
can have no other effect than to evince the donor’s 
intention to place the husband and wife on a perfect 
equality. ‘ThisI take to be the only legal and rea- 
sonable construction. 

2. Respecting the time and manner of delivering 
the property, but little need be said. Admitting, as 
[ am prepared to do, that to constitute a valid dona- 
tion inter vivos,an actual delivery of the property, or 
some tantamount act, even where a deed has been 
executed, is necessary to bind the donor, and afford 
validity to the gift:’ yet, under the circumstances of 
this case, the objection of non-delivery does not appear 
sustainable. The fact, that the donor did not claim, 
or exercise the locus penitenti@ ; on the contrary, that 
the property was delivered on the expiration of the 
hire of the one slave only, that could have been of any 
use ; and this, without any objection to the terms of 
the deed by the donees—these are circumstances im- 
plying a consumation of the gifi, according to the 
terms of the deed. It may also be remarked, that 
as the rights of the donors creditors, are not involv 
ed, and there is no objection to the conveyance for 
the want of registration, the necessity for a delivery 
of the property simultaneously with the deed, was not 
the same that it would otherwise have been. | 
therefore conclude, that this objection alone could not 
prevail against any limitation or restriction of the tr 
tle or interest in the property, which may have been 
snfficiently prescribed by the terms of the deed. 

3. The remaining branch of the case, relating to 
the legalyeffect of the conveyance as drawn, involves 
a highlyanteresting enquiry, and has been argued on 


con- 


. 








hot 
im 
the 
tio) 
an 
the 
by 
we 
this 
was 
had 
sho 
of t 
tral 
0 t! 
fee 
late: 
prov 
fartl 
adoy 
to ¢1 
of fy 
qual 
COvE) 
in he 
bilit: 
ecute 
of la 
StOOC 
With 
circu 
Mate 
dy hay 
State 
the r 


mn- 


Na- 


en 
ord 
: of 
ear 


hat 
the 
Any 
of 


the 
hat 
oly 

for 
ery 
not 


not 
e ti 
een 


Ives 
1 on 








JUNE TERM, 1835 


HARKINS, et. al. rs. CUOALTER, et. al. 


both sides, with zeal and ability commensurate to its 
importance. It is, however, necessarily conceded by 
the counsel, that so far as the deed discloses an inten- 
tion to create, in the wiie, and the heirs of her body, 


an estate in fee ¢ai/, the intention was in violation of 


: a lps . , | ‘ t-7 ‘ - 
the rules of law, and cain not be sustained ; that, even 


by the Common Jaw, such restrictions, or limitations 


, 
4 


were void in reference to personal property, such ‘as 


¢° P - a 5) ~ ‘a 
this; and tliat by astatute, passed as early as 1812, it 


was declared, that every estate in /ands or slaves, which 
had been or might be created an estate in fee tail, 
should be an estate in /ve simple, and be discharged 
of the conditions annexed by the Common Law, res- 
traming alienation before the donee should have issue; 
sothat the donee or person in whom the conditional 
fee vested, should have the same power over the es- 
tates, as if they were pure and absolute fees—with a 
proviso relating to lands only. ‘Therefore, without 
larther enquiry on this point, the proposition may be 
adopted, that so far as the deed expresses an intention 
to create an estate tail in Rachel Coalter, and the heirs 
of her body, the legal effect was to vest in her an un- 
qualified and absolute estate; and, she being a feme 
cwert, the law, of course, immediately vested the same 
inher husband, subject to his disposal, and to all lia- 
bility for his debts. ‘The fact that the deed was ex- 
ecuted in ‘Tennessee, connected with the principle 
flaw respecting the dex doct contractu, is not under- 
stood to be relied on in support of the entailment ; for 
without enquiring into the law of that State, the 
circumstance of the donation not having been consu- 
mated there, or otherwise than by the subsequent 
delivery of the property, which took place in. this 
State, is suflicient to subject it toour law. Whether 
the mere introduction of it into this State after a per- 
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fect gift would produce the same effect, I need not 
now decide. 

Then, unless the attendant circumstances, or the 
latter clauses of the deed, be sufficient to vary and 
control the preceding, and to constitute a separate 
property tn the wife alone, or in the mife and child; 
there is nothing to exclude the husband’s marital 
rights, and the slaves must stand subject to his dis- 
posal, and of course subject to his debts. 

That any owner of property is competent, so to 
convey it, as to create a separate estate in a_feme w- 
vert, for her exclusive use, is a well settled princi- 
ple. And “when that intention is once ascertained 
to be, that the use is for the wife alone, and not for 
her husband, equity will give effect to it, without any 
regard to the legal maxim, that the husband is the 
head of the wife, and, therefore, all that she has be- 
longs to him.” It is also at the present day unim- 
portant, whether, in a devise of real or personal prop- 
erty, to the separate use of a married woman, the lim- 
itation be to herself only, or to trustees for her; “as 
it is now settled, that if the limitation be to her on- 
ly, for her own separate use, without the nomination 
of a trustee, although the Common Law vests her 
personal property in the husband, and the rents of 
her real property, in him, during her life, still equity 
will consider him as a trustee for his wife, and et- 
force a compliance with the intention of the donor.’s 
The trust estate must be very distinctly expressed, 
before the Court will establish it against the rights of 
the husband. “It seems, however, to be immaterial i 
what form of phrase a trust of that nature is describ- 
ed; technical language is not necessary, as all thatis 
required is, that the intention of the gift should ap- 
pear manifestly to be for the wife's separate enjoy- 
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ment.” But itisfarther declared, that “Such a claim 
on the part of a married woman, being against com- 
mon right, the instrument under which it is made, 
must clearly speak the donor’s intention to bar the 
husband, else it can not be allowed.” Also, “that 
the strongest evidence of intended generosity, and of 
bounty towards the wife, will not be sufficient to give 
her a separate estate, unless, in addition, language be 
used by the donor clearly expressing the exclusion 
of the husband; or else directions be given with res- 
pect to the enjoyment of the gift, wholly incompatible 
with any dominion of the husband.”* I consider {Clancy, book 
this brief exposition of the principle, quite sufficient ” 
to shew, that neither the fact of the husband’s insol- 
vency at the time; of the gift having proceeded from 
the wife’s father; nor the resort to a written convey- 
ance, or all of them together, nor any other attendant 
circumstances, can have the effect to constitute 
an estate which is palpably irreconcileable with the 
express directions of the deed. 
In this case it has been shewn, that the premises, 
or early clause of the deed, imported an estate tazd, 
which in law, or equity can have no other effect than 
to create an absolute estate in the husband; also that 
the latter provisions constitute the husband no less an 
object of the donor’s bounty or generosity, than the 
wife. The property is declared to be for their joint 
use and behoof, and support, and subject to their joent 
possession. Was any case cited in argument, where, 
by construction, so much violence was done to the 
language of the deed, as to maintain, that a clause ex- 
pressly creating an estate for the joent use and sup- 
port of two, was intended to create a separate proper- 
ly for the sole use of one? 
The case which appeared to extend the principle 
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farther than any dhe was al of F Darin by vs. Dark ary 
There it was held by Lord Hardnick, that if an es. 
tate be given to a husband for the “ livelihood” of his 
wife, this ought to be considered a trust for the use of 
the wife; for that the word /velihood, showed an in- 
tention in the giver that it should be to her sole and 
94g thy 263, separate use.” The authority of that case has since 
dd. 263, noted been denied. But admitting its authority, the claim 
of the wife was there better founded than here ; that 
gift was expressed to be for the /ivelihood of the wife, 
no other use being expressed ; this is equally expres- 
sed to be for the joint use and support (tantamount 
to livelihood) of the husband and nife. ‘The case of 
Kirk vs. Paulin,’ where a bequest to a married wo- 
47 Vin. Ab.95. man, of property “to be at her disposal,” was held 
to give her a separate estate, can not be viewed asa 
parallel with this. The separate control, use and 
benefit of the wife, was there clearly indicated ; here 
it was expressly negatived. 'The same may be said of 
the case of Woodman vs. Horsley, and Lee vs. Prie- 
*3Br.C.€.333 aux," where it was held, in one case, that the words, 
— “the wife’s receipt shall be a sufficient discharge, 
notwithstanding her coverture ;” and in the other, the 
same without the addition of the words “ notwith- 
standing her coverture,” were held to be equivalent 
‘Clancy, 266, 10 Saying, “to her sole and separate use.” 
ms Butother cases, differing very slightly from the fore- 
going; shew, that very nice distinctions are to be ob- 
served in determining the character and effect of such 
3 Br.c.c.383 gifts. In Johnes vs. Lockart, cited in Lee vs. Prieauz,' 
it seems to have been held, that a legacy to a_feme 
covert; “to her own use and benefit,” was not to her 
separate use. Also it has been held, where the direc- 
tion in’ a will. was, that a sum of money should be 
paid to an unmarried woman, on her arriving at the 


a3 Atk. 399. 
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age of 21 years, or her day of marriage, “to and for 
her use,” during her life, without the words, “ sole 
and separate,” that there, her husband was entitled to 
it. Jucob and Wife vs. Amyatt. Also in the case 
cited of Kirk vs. Paulin, where it was held, that the 
direction that the property should be at the wife's dis- 
posal, gave her 'a separate property; it v as at the 
same time ruled, that a bequest, “for her use and ben- 
efit, did not create in her a separate estate. A con- 
struction similar to the latter has been put on the 
words “for her own use and benefit,” where the tes- 
tator has used with respect to other parts of the prop- 
erty given at the same time, the éechnical language, fit 
to confer a separate estate. (Wallis vs. Sayers.)’ No 
doubt, however, in the case last referred to, the sep- 
arate interest would have been sustained, but for the 
circumstance of the donor having, in the same instru- 
ment, bequeathed a different interest to the same per- 
son “for her sole and separate use,” and thereby dis- 
covered his knowledge of the technical form of ex- 
cduding the right of the husband—indeed the Vice 
Chancellor, so expressed himself. 

In the case of Roberts vs. Spicer, the testator had 
bequeathed money and rent to trustees, and directed 
them to stand possessed thereof, for the benefit of a 
married woman, and her children; and that the same 
should not be subject to the debts, engagements, or be 
in any manner under the control of her husband ; 
and also bequeathed to the same woman £200, “ to 
and for her own use and benefit;” it was decided, that 
these latter words did not convey a separate estate. 
I understand the principle of this latter decision to 
he, that the language employed in bequeathing the 
£200, did not clearly indicate an intention to create 
aseparate property in the wife, excluding the mart- 
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tal rights of the husband, as was done by the same 
will in relation to the other money and rent therein 
bequeathed ; that the words “to and for her own use 
and benefit,” were not necessarily of a different im- 
port from the words, to her own proper use and be- 
hoof, which is a common form of expression in con- 
veyances where no limitation or restriction of the use, 
but an absolute estate is intended. Another case 
which appearsto have carried the rights of the wife 
to their utmost boundary, is that of Dzzon vs. Ob 
mins.» ‘There the testator had bequeathed to Lady 
Waltham, two bonds of her husband, Lord Waltham, 
and also a mortgage of Lady Waltham’s estate, and 
all interest due thereon; and had directed, that the 
bonds and mortgage, “be delivered up to my said 
niece, Lady Waltham, whenever she shall demand 
or require the same.” ‘The question was, after Lord 
Waltham’s death, whether the bonds and mortgage 
were to be considered as given to Lady Waltham 
for her separate use, and as outstanding debts against 
the assets of her deceased husband. It was objected 
in behalf of his creditors that no such intention had 
been sufficiently expressed; that the control of the 
husband over the subject had not been excluded 
But Lord Loughborough ruled, that as these secur- 
ties were to be given to the wife on her demand, het 
husband could not have obtained them from the ex- 
ecutors, without a demand made by her, which gave 
her a dominion over them; and they must therefore 
be considered as given to her separate use.” 

In this latter case, I think another reason might 
also have been urged in support of the decision. The 
intention was manifest to make the same disposition 
of the bonds and the mortgage ; an ordinary gift of 
the bonds to the wife, or any bequest which would 
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have subjected them to the marital rights of the hus- 
band, must have operated as an extinguishment of 
them, no less than to have remitted the debts in any 
other way. Had this been the testator’s intention, 
his course would have been plain and obvious. But 
the circumstance of his having bequeathed them to 
the wife, who was his niece, and of his having direc- 
ted his executors to deliver them to her, whenever 
she should demand or require them, clearly evinced 
an intention not to extinguish the debts, but to re- 
tain them for the benefit of the wife, free from the 
control or dominion of the husband. 

In cases where estates have been created for the 
jont benefit, joint livelihood, or “joint use and sup- 
port,’ of husband and wife, or husband, wife and chil- 
dren, no authority has been cited, and it is presumed 
none can Le found, for a partition of the property to 
the prejudice of the husband’s creditors, or of subse- 
quent bona fide purchasers under him. Clancy, (269) af- 
tera very learned investigation of the whole subject, 
and a review of the cases I have referred to, and se- 
veral others, says, ‘“ All these cases clearly prove, that 
there must be a manifest intention evinced by the lan- 
quage of the donor, that the wife shall have the ez- 
clusive property in the gift, without which, Courts of 
equity will not suffer the legal rights of the husband 
to be superseded.” And that if other circumstances 
exist, strongly warranting the inference that the testa- 
tor intended the bequest for the sole benefit of the 
wife, such as her separation from her husband, and 
very limited means of support, and these known to 
the testator; yet if such intention be not expressed 
in the bequest, even Chancery must disregard them, 
and leave the estate to the operation of the law.— 
(Vide also Palmer vs. Trevor.) 
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1 Vern. 261. 
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This I consider a sufficient illustration of the doe- 
trine, to shew clearly, that this gift can not inure to 
the seperate use of the wife and child, or either ; that 
the marital rights of the husband have not been ex- 
cluded. 

This being the opinion of the Court, an examina- 
tion of any other points, made in argument, is render- 
ed unnecessary. 

Let the decree of the Circuit Court be reversed, 
and the bill be dismissed ; and charge the complain- 
ants with the costs of this Court, and of the Court 
below. 





AVENT versus READ. 


The general rule, that a defendant in ejectment may be permitted to set up am 
outstanding title in another, and that the landlord may defend the action by 
being made a co-defendant—does not apply in an action by a purchaserata 
sheriff’s sale, to recover possession. 

In an action of trespass, to try title, brought by the purchaser of land at a she 
riff’s sale, against the defendant in execution, to recover possession, the lat 
ter can not shew title in another. 

In the action of trespass to try title, damages for the detention of the premises, 
as well as possession, are recoverable. 


Read having purchased a tract of land, at a she 
riff’s sale, as the property of Avent, brought his ac- 
tion of trespass, to try title, against the latter, in the 
Circuit Court of Madison, to recover possession. On 
the trial, in the Court below, one Gaston, who claim- 
ed the land, offered to defend the action, which the 
presiding Judge would not permit. Avent then of 
fered to shew a title in Gaston to the land. The 
Court rejected this defence, and charged the jury that 


































da 
bl 
for 
Ww! 


in 
lan 
the 
the 
rig: 
staf 
ten 
cat 
tria 
be : 
er 1 
mal 
of | 
#1 
of k 
was 
ther 


Joh 


auth 
867 
155 
188 
on ( 





up an 
ion by 
erate 


a she- 
he lat- 


mises, 


she- 
; ace 
. the 

On 
aim- 
. the 
n of- 
The 
’ that 














JUNE ‘TERM, 1836. 


AVENT US. READ. 





damages for the detention of the land were recovera- 
ble, in this form of action. ‘There was a judgment 
for the plaintiff below, and the defendant took his 
writ of error to this Court. 


Parsons, for Plaintiff in error.—The Court erred 
in refusing to permit the landlord to defend. The 
landlord was permitted to defend by the practice of 
the Courts in England; before the statute, confirming 
the practice. It was, I contend, a Common Law 
tight, and is therefore law in this country, without a 
statute. ‘The Court also erred,in not permitting thé 
tenant to defend on the landlord's title. The appli- 
cation, to permit the landlord to defend, was at the 
trial term ; but this was in sufficient time. It may 
be said in this case, that the tenant’s interést, wheth- 
er more or less, was sold, and thereforé he can not 
make defence. Beit So: say that he has nd interest 
of his own ; the plaintiff ought not, for that reason, 
# recover. The plaintiff must recover on the stfength 
of his own title. In this case, indeed, the tenant 
was tenant by will, or by sufferance, and had not, 
therefore, such an interest as could be sold:—See 11 
Johns. 437. 


Hopkins, contra, cited in argument, the following 
authorities.—3 Lvttell, 16 ; 10 Johns. 396 ; 2 Mur. 
867 ; 8 Johns. 361 ; 13 Johns. 97; 1 Johns. Cases, 
155 ; 1 Marsh. 218 ; 1 Nott & McCord, 11 ;+3 Catnes’ 
188 ; 1 Johns. Cas. 155 ; 10 Johns. R. 232 ; Roberts 
on Conveyances, 488, 489 ; Ala. Rep. 331. 


By Mr. Justice Hircncocx : 
This was an action of trespass to try titles, and 8 


61 





482 


————— 
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3Caines’ Rep. 
188—10Johns. 
223. 
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recover damages, brought under the statute, in liew 
of the action of ejectment. 

There are several assignments, only two of which 
were argued by the counsel for the plaintiff in error. 
The others, though not abandoned, were not particu- 
larly noticed, and as the Court, on inspection of the 
record, does not discover any error in them, they will 
not be noticed in this opinion. 

The errors that have been argued, arise upon the 
following state of facts. 

Read purchased at sheriff’s sale, a quarter section 
of land, under a judgment against Avent, and brought 
this action, to recover possession. One Gaston, ap 
plied to the Court, to be permitted to defend the suit, 
as the landlord of Avent, alleging, that he had pur 
chased the land of Avent, before the judgment was 
rendered, under which the land was sold. The 
Court refused to permit him to defend, and also re 
fused to permit Avent to set up an adverse title in 
Gaston. ‘The Court also instructed the jury, that m 
this action, the plaintiff might recover damages for the 
detention of the premises, down to the day of the tr: 
al of the cause. 

1. Upon the first part of this case, it is to be re 
marked, that as a general rule, a defendant in eject- 
ment may set up, against the plaintiff, an outstanding 
title in another; and the landlord may be permitted 
to defend, by being made a co-defendant. But this 
rule has exceptions, and this is one of them. It has 
been held,* that in ejectment, by a purchaser, under 4 
sheriff’s sale, against the debtor, who refuses to give 
up possession, the defendant cannot shew title in a- 
other; ‘for the plaintiff comesinto exactly such estate as 
the debtor had; and if it was a tenancy, the plaintiff will 
be tenant also, and will be estopped in a suit by the 
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landlord from disputing his right, in the same man- 
ner as the original tenant, who becomes quasi tenant 
at will to the purchaser. ‘The same principle was 
recognised also in 1 Johns. Cases, 152—1 Johns. Rep. 
44—in 12 Johns. Rep. 182, and in the case of Scott 
vs. Hancock, in this Court. There was no error there- 
fore, in this part of the case. 

As to the 2d point in relation to the damages. 
The act abolishing fictitious proceedings in this ac- 
tion, declares, that the plaintiff shall endorse on his 
writ that the action is brought as well to try titles, as 
to recover damages, and that if he recover, he shall 
be entitled to an execution for possession, as well as 
costs anddamages. ‘This act received a construction 
in the case of Whitevs. St. Guirons, which sustains 
the décision of the Court in this case. It was there 
decided, that the “recovery of damages, to the ex- 
tent of the mesne profits, is an appropriate object of 
the action of trespass.” ‘The Legislature, in giving 
this action, intended not only to abolish the legal fic- 
tions in the action of ejectment, but also, to enable the 
plaintiff in the same suit to recover full satisfaction 
for the detention of the premises, and thereby ac- 
complish in one action, what before, could only be 
done by two; to do this, damages must be allowed 
from the commencement of the trespass, down to the 
time of trial. 

The judgment must therefore be affirmed. 





«Ala. R. 331. 
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BULLOCK versus THE GOVERNOR, for the use, &c. 


Where a commissioner, appointed by the Governor, to rent the University lands, 
had collected rents which he had never reported, it was held, that a bill for 
discovery, and account, was properly cognizable in equity, and that the suit 
was well brought in the name of the Governor—also, that there being anevi- 
dent default in the non-payment of the money collected as rents, the Chan- 
cellor properly decreed interest on the account. 


This was a bill filed in the name of the Governor 
against the plaintiff in error, in the Circuit Court of 
Franklin. ‘The object of the bill, was the discovery 
of the amount of rents, alleged to, have been received 
by the plaintiff in error, as agent of the University of 
Alabama. The answer admitted the agency, and the 
receipt of rents, but demurred to the bill, and made 
other objections as to the right of the plaintiff below 
to recover. ‘The matter was referred to the Master, 
and on his report, a final decree was rendered against 
the defendant below. It was assigned, on error t 
this Court, 

First—that the demurrer. to the bill should have 
been sustained. 

Second—that the suit could not be maintained in 
the name of the Governor. 

Third—that interest was improperly allowed by 
the master on the balance of the account. 


Peck, for Plaintiff in error, cited Aik. Dig. 428, 
431, 434 ; 2 Johns. Ch. R. 238 ; Cooper’s Equity Pl. 
185 ; Johns. Cases 435, note a; 3 Vesey, jr. 7, 347; 
8 Vesey 2; 7 Vesey 237 ; Cooper's Eq. Pl. 61, 124, 
125, 134, 135. 


Ormonp, contra.—T. Dig. 543; Atk. Dig. 262 ; 
40 Johns. Rep. 597 ;.7 Johns. Ch. R. 149. 
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By Mr. Justice THornTOon: 

This cause is brought up to reverse a decree of the 
Chancellor, rendered upon bill, answer, exhibits, and 
a report of the Clerk and Master. The bill was filed 
by the Governor, for the use of the State, and after- 
wards amended by leave of the Chancellor, by insert- 
ing in lieu of “ use of the State,” “use of the Trus- 
tees of the University of Alabama.” ‘The bill char- 
ges, that the defendant below, was appointed by the 
Governor commissioner for the purpose of letting to 
rent, certain lands, which had been granted by the 
Government of the United States, to this State, for 
the support of a seminary of learning; that the 
said defendant, by virtue of said appointment, did let 
torent a large quantity of said lands, to persons un- 
known to the complainant; that he assumed and took 
upon himself the sole and exclusive agency in collecting 
and receiving the money due for the rent thereof; 
that by virtue of such agency, he has collected large 
sums of money, of which he has failed to make any 
report, or return, whereby the amount can be ascer- 
tained: that in violation of good faith, and contri- 
ving to defraud the complainant, he has failed and 
refused to disclose his actings in this behalf, and to 
account for his receipts. The bill prays for a discov- 
ery ; that an account may be taken; and that he 
be decreed to pay whatever balance may be found 
against him. The answer admits the appointment 
of the defendant, by commission from the Governor, 
which he says was received by him in January 1820. 
The answer, by way of plea in bar to the recovery 
sought, alleges, that the title to the lands in the com- 
mission designated, was not vested in the State of 
Alabama, but remained in the Government of the 
United States, until the year 1824; and that the re- 











CASES DETERMINED 
—— BUMOOK 0S. TUE oo ERNOR, for use, &c. 


ceipts, for which he is sought to be rendered accounta- 
ble, were all prior to that time. ‘That, subsequent 
to this investiture of title in the State, and prior to 
the filing of this bill, by act of the Legislature the du. 
ty of collecting the funds, for the use of the Univer- 
sity, was devolved upon 2 board of ‘Trustees created 
by the said act, and made a body corporate. Hence 
he insists that if liable at all, for the money received 
by him, it is to the General Government; and fur 
thermore, that, if liable to any one else, such liabili- 
ty should be enforced, not by the Governor for the 
use of &c., but by the said corporation. ‘The answer 
also contains, as is authorised by our act of Assembly 
regulating chancery proceedings, a demurrer to the 
bill, for want of jurisdiction of the matter complained 
of. He then proceeds to admit, that in conjunction 
with ten other persons appointed to the same trust, 
he did, in February 1820, by virtue of the authority 
thus derived, rent out a large quantity of lands, tak 
ing bonds from the lessees, to the Governor. He sub- 
mits as an exhibit, an account current, consisting of 
debits toa considerable amount of money collected by 
him from the lessees, upon tl:e bonds so taken, and of 
credits of money paid by him; and charges for servi- 
ces in and about the collection of the money. 

An order of reference was made by the Chancel- 
lor to the clerk or master, to take an account between 
the parties ; which order authorises testimony oral, 
and by deposition, to be heard ; and commands a re 
port to the next term of the Court. At the ensuing 
term the master reported accordingly, an account ex- 
hibiting against the defendant a balance of $1702 93. 
To this account of the master the defendant filed ex- 
ceptions, specifying as grounds thereof. 1. ‘That the 
master has allowed interest on the monies collected 
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by the said defendant, from the time of collecting the 
same. 2. He should not have charged the respon- 
dent with the $240, mentioned in the answer, as be- 
ing in the hands of Gray, the former sheriff. In ad- 
dition to this report of a stated account by the mas- 
ter, he exhibits in the form of a supplemental re- 
port, several matters, which he declined bringing into 
the account, but submits to the Chancellor for his de- 
termination ; as for instance, several judgments up- 
on bonds for rent, taken by the defendant, whose 
amounts, as far as the records shewed, were still in 
the hands of the sheriff, and never received by the 
defendant: as also a claim by the defendant of 
$69 as a credit, it being the difference between money 
and Huntsville Bank notes, which latter the defen- 
dant received to the amount of $469, from several 
rentors. without suit, in discharge of their bonds. The 
Court adopted the reported account, and decreed its 
amount without increase, or diminution. 

The first question presented by the assignment of er- 
rors, is wliether the Chancellor should have sustained 
the demurrer to the bill. I can see no reason why he 
should havedoneso. The jurisdiction of the court in this 
case, is sustainable on many grounds. As between 
principal, and agent or factor, a bill for an account, 
is @ common ground of chancery jurisdiction. A 
fraudulent concealment by a trustee, of matters con- 
fided to his care and management, is alleged in the 
bill, which contains a prayer for a discovery ; as well 
as for an account, and decree for the balance which 
may be found due. If the discovery sought, were 
the only matter which absolutely required the inter- 
position of the Chancellor, yet I would think it com- 
petent and proper, in a case like this, being one of 
account, where the materials were accessible to the 
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Court, to retain the cause and do justice between the 
parties, in order to prevent further litigation. 

But admitting the matter to be cognisable by the 
Court, the defendant questions the right of the com- 
plainant to maintain the suit. This ground of ob 
jection is two-fold. 1. That the general govern- 
ment, is the true owner of this fund, as it resulted 
from the rent of lands not then granted by her: and 
2. Ifnot so, yet the Legislature, before the suit brought, 
had vested the interest in the Trustees of the Univer 
sity, who as acorporate body could, and alone ought, 
to have pursued the claim. ‘The first objection is ey- 
idently founded in bad faith, and cannot be available. 
The defendant admits that he received the funds, for 
which he is called to account, under a commission 
and authority, which he derived from the Governar, 
for the use of the State ; and should no more be per 
mitted to retain it, under the pretext of a better title 
in the United States, than would the tenants to whom 
he rented, be allowed to resist a recovery of their 
bonds, by alleging want of title in their lessor. 

The second branch of the objection is more worthy 
of consideration; at least itis not like the other, the pal- 
pable offspring of bad faith; but it is equally unavail- 
ing as a defence. By an act of December 1819, the 
Governor was authorised to appoint commissioners 
in the differerit sections of the State, where this do 
nated land was situated, whose duty it was, to rent 
out the lands, and take bonds payable to the Gover- 
nor, who was required to sue thereon, for the use of 
the State. This act, did not require any bond to be 
executed by the commissioners thus appointed; nor 
did their trust and authority extend beyond the mere 
letting of the land, and taking bonds for the rent. The 
Governor was the person designated to collect. It 
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isapparent, however, that some intermediate agency 
was necessary in the conduct of this litigation. It 
was not practicable for the Governor to attend to this 
matter 7 propria persona, and the agency was most 
naturally devolved upon the commissioners, who took 
the bonds, and who had them in their possession. The 
agency admitted to have been exercised in this case, 
we are authorised to consider, as derived, either ex- 
pressly, or by tacit implication from the Governor. 
It must be viewed in this light, or else the defen- 
dant was an officious intermedler. His responsi- 
bility is at least as great, if he acted in the latter ca- 
pacity; so that he cannot complain, if the most chari- 
table construction is put upon his conduct. Then 
we will assume, that the relation of principal and 
agent, existed between the Governor and the defen- 
dant in relation to the funds collected; and as a ne- 
eessary consequence, there results an accountability 
to him. It is no objection to this accountability, 
that the interest in the subject matter had been trans- 
ferred by the State, to the University, before the in- 
stitution of this suit. Admit that the Trustees of 
the University could sue for this cause of action, yet 
itis perfectly consistent with legal analogy, that the 
Governor could still sue in relation to a subject which 
had been committed to him, as this was. A bailee 
can sue at law, by virtue of his special property, for 
any thing improperly withheld from him, although 
the true owner of it, or principal, could also maintain 
an action. Nor do I think there was error in per- 
mitting the amendment, by which a specific designa- 
tion of the true destiny of this fund was introduced 
into the record. Why refuse to permit it? Its on- 
ly effect could be to regulate the application, or ap- 
propriation of the proceeds of the suit. All defences, 
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competent to the defendant, still remained unimpair. 
ed. A recovery from him by the present suit would 
certainly bar any other complainant. So that there 
is no injury done him by the amendment. 

The next assignment of errors, is the refusal of the 
chancellor to deduct from the balance reported by 
the master to be due, the sum of $69, mentioned 
above, as demanded on account of the receipt of de- 
preciated currency in discharge of the bonds of sev. 
eraltenants. There does not appear to be any satis 
factory reason for the surrender of those obligations 
upon payment of less than was due upon their face, 
If it had been made to appear that the obligors had 
been in failing circumstances, and that this negocit- 
tion was madeto save something ina wreck, then, on 
the principle, that trustees acting in good faith, and 
with a view to avoid a probable loss, ought not tobe 
held responsible for mere defeet of judgment in the 
matter of the trust, he ought to have been allowed 
the discount; but in this case no facts appear which 
would warrant such an inference. 

It only remains to consider the assignment which 
relates to the refusal of the Chancellor to sustain the 
two exceptions taken by the defendant, to the report 
of the master The first is for the charge of inter- 
est. The master, as the report shows, charged inter- 
est on each item of money, from the time of its ac 
tual receipt by the defendant. In the case of Col 


a 1 Porters R. gin vs. Cummins,’ this Court held that interest on an 


open account is not recoverable as a matter of strict 
right, unless agreed to be paid. Chancellors, howe 
ver always decree it against trustees, where there is 
evident default in the non-payment of the principal; 
or where it has been turned to profit. Here the mo 
ney was wrongfully detained at least, and we do not 











thi 
wit 
rep 
con 
wit 
as | 
Fre 
firs 
cou 
was 
cor 
exp 
sho 
alle 
of t 
ticu 
cha 
abu 
ter 

The 
cha 
cau 
Bui 
rial; 
dito 
bale 
side 
sal 

ted, 
to @ 
fere 
ron 
no. 
oug 


fou: 





alr. 
uld 
ere 


cia 
, ON 
and 
» be 


ved 
rich 











JUNE TERM, 1835 





BULLOCK %$. THE GOVERNOR, for use, &c. 











think it was against equity to charge the defendant 
with the interest. The other exception taken to the 
report, and overruled by the Chancellor, was, “ the 
commissioner should not have charged the respondent 
with the $240 mentioned in the respondents answer 
as being im the hands of Gray, former sheriff of 
Franklin county.” Now with regard to this, in the 
first place upon an examination of the reported ac- 
count, it does not appear that the sum mentioned 
was charged against the defendant, as there is no 
corresponding item to be found in it. But if it was 
expressly included, I cannot say that the Chancellor 
should have stricken it out; for although the answer 
alleges, that the particular sum remains in the hands 
of the sheriff; and although the answer in this par- 
ticular, may be considered as responsive to the bill 
charging its actual reciept; yet it may have been 
abundantly established by testimony before the mas- 
ter that it was actually received by the defendant. 
The answer of a defendant, responsive to a matter 
charged in the bill, is to be taken as true, -when a 
cause is brought to a hearing on the bill and answer. 
But when the Chancellor, to procure accurate mate- 
rials for his decree, refers a matter of account to au- 
ditors to hear evidence pro and con ; and settle the 
balance ; then, whatever he reports as due on one 
side, or the other, ought, upon a principle, of univer- 
sal application to all competent tribunals, to be adop- 
ted, as just and proper, unless the contrary is made 
to appear. A report, conforming to the order of re- 
ference ; shewing upon its face the adoption of no er- 
roneous principle as the basis of its calculations ; and 
no error of fact, as to the items which compose it, 
ought surely to be considered, as furnishing a proper 
foundation for the decree of the Chancellor who 
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adopts it. If any item of an account, properly ta- 
ken, and reported, is sustained by insufficient or in- 
competent testimony, the party aggrieved should 
have excepted, and have the evidence spread out in 
the report ; so, if any evidence offered is rejected by 
the master, he who offers it, should have it spread 
out with his exception; in this manner, reserving 
points for the determination of the Chancellor. If 
the master choose to do so, without any exception 
made by the parties, he may, though it is not im- 
peratively his duty, report the evidence to the Chan- 
cellor, upon which any item has been rejected or 
admitted. But when it is not apparent on the face 
of any account, which has been fairly audited, that 
is, with proper opportunities afforded to the parties 
to contest it, that any items composing it, are im- 
properly admitted, or rejected, if it may not be adop- 
ted as correct, the taking of an account would bea 
mere farce. In no way doesit appear that this item 
was improperly charged, if charged at all, against 
the defendant. I think the report bears upon its 
face intrinsic evidence that no item was brought into 
the account, as a charge against the defendant, ex 
cept such as he was proven to have received. We 
think there is no errorin thedecree. It must there- 
fore be affirmed with costs. 
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SEWALL versus FRANLIN, et. al 

The bond, authorised by statute, on the replevy of property taken in attach- 
ment, must be seston to the sheriff, not to the plaintiffin the attachment. 

Bonds, voluntarily exec::ted to civil officers, in relation to judicial proceedings, 
though invalid as statute bonds, may, if they contain valid and sufficient con- 
sideration, be availab] 

But where a sheriff, 


them to C. and D, who did not appear to be the agents, attorneys or factors 


as Common Law bonds. 





having attached the goods of A, at the suit of B, delivered 


of the defendant in the attachment, or acting under his authority ; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the paym¢ 
ment cause: 


nt of such judgment as might be had in the attach- 


in debt brought upon the bond by B, held—that the bond was 


not recoverable, cither as a statute, or Common Law obligation. 


This case, 
wall, against the defendants 
Court of Mobile 

The cause of action was a bond executed by defen- 
dants, and made 7. to the. said Sewall, condi- 
tioned, for the return of certain property to one Bates, 
sheriff of Mobile, or for the payment of such judg- 
ment as should be rendered in a certain attachment 
cause, under which, t} had been taken. 

the sheriff, had attached 
the goods, as of the property of one Stowe, atthe suit 
of Sewall; and had delivered them to the defendants, 
and taken the above mentioned bond for their deli- 
very, &c. 


a © > : vy nf 1 
was an action of debt 


brought by Se- 


in error, in the Cireuit 


1e woods 
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It appeared, that 
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Bates, 


It was plead by the defendants, im defence of the 
action, with other pleas, that the bond had been ex- 


circumstances, and 
intended to be delivered to the plaintiff : 
also, that neither the said goods, or 
the judement. had 
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On demurrer to the plea, the Court below ren- 
dered judgment for the defendants, and the case was 
brought into this Court, by writ of error, on the 
question of the sufliciency of the bond. 


Go.ptuwairet, for Plaintifi—Hopxins, contra. 


By Mr. Chief Justice Sarro.p: 

This was an action of debt, founded on a bond in 
the penal sum of twenty-eight thousand dollars, pay- 
able to the plaintiff; and conditioned, that where- 
as, said plaintiff had obtained an attachment in his 
favor, against the estate of Daniel Stowe, in the sum 
of fourteen thousand dollars, and which had been le 
vied by James P. Bates, sheriff of Mobile county, on 
certain goods therein specified ; therefore, if the ob 
ligors should well and truly return, and cause to be 
returned to the said James P. Bates, as sheriff afore- 
said, the specified property, by him attached as afore- 
said ; or pay and satisfy such judgment as might be 
rendered in the attachment cause, then the obligation 
to be void, else to remain in full force. ‘The decla 
ration further avers, that afterwards, at a term of the 
Circuit Court, the plaintiff recotered judgment against 
said Stowe, for ten thousand seven hundred and eigh- 
ty four dollars and three cents, on which a fi. fa. was 
sued out, directed to the sheriff of said county, com, 
manding him, that of the goods, &c. of Stowe, he 
should make the said sum of money ; and on which, 
said sheriff returned nulla bona. It is further aver- 
ed, that said defendants did not return the property 
“to the sheriff of Mobile county,” nor have they, or 
either of them, paid or satisfied said judgment. 

To the declaration, as above, the defendants plead- 


ed— 
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1. Nul tiel record, on which issue was taken. 

2. A special non est factum, because, the writing 
obligatory, if any such there be, was placed by the 
defendants, in the hands of J. P. Bates, then sheriff 
of the county of Mobile, who had, under color of, and 
by virtue of his office, before then, levied said attach- 
ment upon said goods, and had taken the same from 
the possession of said J. T. Franklin, and that the 
said writing obligatory, was to be retained by him the 
said sheriff in his official capacity, during the pen- 
dency, and until the final determination, of said suit 
of attachment; and that the same was to be re-deli- 
vered to them, the said defendants, by the said sheriff, 
on their returning said goods to him: that said sup- 
posed writing obligatory never was delivered by said 
defendants, or either, or by any person for them, or 
by their authority, to the plaintiff ; and that it never 
was intended by the defendants, or the said sheriff, 
that said writing ever should be delivered to the plain- 
tiff; that ifthe instrument ever was delivered by the 
sheriff, or by any one else, to the plaintiff, the same 
was without the knowledge, privity or consent of the 
said defendants, or either of them. They further 
aver, that said sheriff did not, in his life-time, nor has 
his successor or successors in office, or any one since 
his death, ever demanded of the said defendants or ei- 
ther, the re-delivery of said goods; nor were they 
ever notified by said sheriff, or his successor, or by 
the plaintiff, that the suit was terminated; and that 
no demand has ever been made by the plaintiff, or 
by any one else, of the amount of the supposed judg- 
ment; and so they say the said writing is not their 
deed. 

3. That the goods mentioned in the plaintiff’s 
declaration were of no value. 
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To the second and third pleas, the defendants de- 
murred. ‘The Court sustained the 2d plea, and 
thereupon gave judgment for the defendants ; to re- 
verse which, the plaintiff prosecutes this writ of 
error. 

Overruling the demurrer to the second plea, is the 
cause assigned for error. 

The second plea contests the validity of the bond; 
not on the ground of illegality, or want of a good and 
sufficient consideration, but that 1t was never consum- 
mated as a bond, to the plaintiff, for the want of de- 
livery to him by the defendants, or any one under 
their authority. So far as the averments of this 
plea are in conflict with the expressions, or legal de- 
ductions arising on the face of the instrument, ] 
would admit, that the defendants are estopped from 
contesting them. ‘To what extent the objects of the 
bond as Gisclosed by the condition, and the allega 
tions of the declaration are irreconcileable with the 
facts of the plea, I will not stop particularly to en 
quire. It is, however, a fair inference that the pro 
perty which it was the object of this bond to release, 
was in the possession of the sheriff Bates, by virtue 
of a levy of execution, so that without his agency or 
assent, or a tort upon his rights, the object could not 
have been effected. The presumption, therefore, is, 
that it was executed and delivered to him for this pur 
pose. Ifthen it was taken by him, why was it drawn 
payable to the plaintiff and conditioned for the return 
of the property to said Bates as sheriff? * The av- 
swer would appear to be, that it was considered 4 
statute bond taken by the sheriff in virtue of his of 
fice. Then the farther question arises, whether as 
the bond grew out of a judicial proceeding, was taken 
by the sheriff in virtue of his office, and intended as 
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a statute bond, it can be enforced as an individual 
transaction, as a bond valid at Common Law, sub- 
ject to recovery by action of debt; also, if thus recov- 
erable, does the present declaration contain the neces- 
sary alleoations { 

These latter views of the subject are necessarily 
presented by the demurrer to the pleas. The prin- 
ciple, that a demurrer to any subsequent part of the 
pleading, may be referred to the antecedent plead- 
ings, so that the plaintili’s demurrer to the defen- 
dant’s 8 ple: 1, may be visited on the declaration; and 
that a bad plea is suflicient for a defective declara- 
tion; is too well scitled, to require con nme it ae 
tion is urged in argument, for the 
wgainst the suffici cansiuaainaia uae 
that the bond is conditioned for the return of the 


property to James P. Bates as sheriff of Motile coun- 


ty; and that the breach alleged in the declaration is, 
that the defendant failed to return the property “ to 
the sheriff of Mobile county,” or pay the judgment. 
This discrepancy is found to exist; and it is also true, 
that the declaration contains no averment that the 
property belonged to Daiiel Stowe ; nor 1s there any 
alleration that it was subject to tl 1c execution, or any 
ther averment from which injury would necessarily 
result as a consequence of a tiles : to return the 
property—there is no averment that the defendants, 
or either, received possession of the property, or any 
other consideration, or adequate inducement, for en- 
fering into the bond. ‘The stipulation that the obli- 
gors would return ae property, or cause it to be re- 
turned, affords no sufficient implication that they 
claimed any interest in it, or that they ones and de- 
tained it from Stowe, or other rightful owner. Then 
the giving the bond by the defendants may have 
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been merely a gratuitous act. A statute bond given 
in the manner prescribed, without consideration, oth- 
er than as security, or as the means of replevying 
property which the party or parties are authorised by 
law to do, is unquestionably valid, without scrutiny 
into the loss or injury accruing to the obligee, or 
benefit to the obligors. It is not however, contended, 
that this is such bond, though it may have been s 
intended. As a statute bond, it is invalid on the 
ground of its not having been executed by the defen. 
dant in the attachment, or any one as agent, attorney 
or factor for him according to the principle decided in 
2 June Term ‘ 

1833. © Cummins and Foster vs. Gray. The same statute 
was in force when both bonds were given, and is 
eeu D8 7 equally applicable to both cases.» though perhaps 
Ak Dig Mo; Subsequently repealed.“ It is also insufficient asa 
11. id. 41. 613 statute bond, in as much as it is made pavable to the 
plaintiff in attachment, instead of the sher2ff, in whose 

11 Stew. 130. name replevy bonds are required to be taken." 
But it is contended, that this bond, though insufi- 
cient under the statute, is valid as a Common Law 
bond, and that this action is sustainable upon it a 
such. In support of this position, reference is made 
*1 Call, 41. to the case of Worsham vs. Egleston.’ In that case 
a forthcoming bond was given for property levied 
upon by fi fa. The condition of the bond recited 
the amount of the execution, including the sheriff's 
commissions ; the District Court gave judgment on 
the bond accordingly. The Court of Appeals revers- 
ed the judgment on this ground, and rendered judg- 
ment for the true amount, excluding the commissions, 
to which, under the circumstances, he was not entitled. 
The defect in that bond, was only by way of recital 
im the condition, which was not supposed to vitiate it. 
Whether the bond was good-under the statute, or the 
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Common Law, was not decided or made a question. 
We are also referred to Beale vs. Dawnman. There, 
debt was brought on a forthcoming bond, payable to 
the sheriff, instead of the creditors, as required by 
statute; the plaintiff obtained judgment on the plea 
of non est factum. In the prosecution of errors there- 
on, it was assigned for causes. 1. That the bond 
was not taken according to law. 2. That the reme- 
dy was by motion. ‘The Court of Appeals remark- 
ed only, that the assignments were in conflict ; that 
the first, if true, removed the only objection to the 
second; and therefore overruled both. In Johnson 
vs. Meriwether,” a similar decision was made; judg- 
ment was rendered, without any reasons being ex- 
pressed in support of the decision. Buta main point 
urged in the argument was, that an earlier act which 
remained unrepealed, authorised such bonds to be 
given to the sheriff or other officer serving the exe- 
cution; that under the several statutes 7m part ma- 
teria, the parties were at liberty to make the bond 
payable to the officer, and recoverable in the action 
of debt ; or to the creditor, and recoverable on motion. 
Ifsuch were the views which governed these cases, 
the principle has no application to the case before us. 
But in Hoe vs. Tibbs, it was held, that a prison 
bounds bond, though void under the statute, being 
payable to the plaintiff instead of the sheriff, might 
be good at Common Law; and such the Court then 
understood to be a principle decided in Johnson vs. 
Merimwether.-—-Henlett v. Chamberlayne,’ Scott v. Horns- 
ky;’ Bell & Harrison v. Marr ;' Wilkerson v. McLockhin 
§ Co.;* also, Sugg v. Burgess & Davis." 

In Morse vs. Hodsdon, et. al.’ a plaintiff in reple- 
vin (being required to do so by the coroner to whom 
the writ was directed) gave his bond with security, 
conditioned to prosecute his said replevin to final 


a1 Call, 219. 


»3 Call, 454, 


¢ 1 Munf. 500 


4) Wash. R. 


367. 

¢1 Cali, 35. 
Id. 40. 

e Id. 42. 


n2 Stew. 509. 
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judgment, and recover the satd goods ; else the bond to 


27 Mass. R. 
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b1 Rep’s. 161, 


note 1. 


¢ Stat. 23 Hen. 





be in full force. ‘The statute required a bond with 
condition only, that the plaintiff should prosecute, and 
also make return and pay damages if judgment le 
against him. In debt on this bond, the Court held, 
that as it had been voluntarily given, and the obli- 
gors were by statute entitled to relief against the pen- 
alty on payment of the just damages, the bond in that 
way was no more prejudicial to them, than one with 
condition in due form would have been; and that as 
the bond was to be considered good unless declared 
void by the Common Law or statute, and they knew 
of no law by which it was made void, it was to b 
considered valid. In Clap, administrator vs. Cof- 
ran, the action was debt ona bond given by a pri 
soner and his securities for the liberty of the Jail yard, 
in which, by statute, the penalty should have beenin 
double the amount of the judgment, for the satisfac 
tion of which he was imprisoned, but this was fora 
lesssum. ‘This objection being pleaded in bar, and 
the plea demurred to, the Court remarked, that the 
wrong sum was probably inserted through an err 
in computation and not fromdesign. That the she 
riff was liable as in case of an escape, the bond nd 
being in pursuance of the statute, consequently no 
justification to the officer for permitting the liberty; 
yet, that the plea in bar was bad: and that the de 
fendants could be relieved against the penalty bya 
judgment for the true amount of the debt. 

The annotator to Saunders,’ maintains the follow- 
ing propositions. That “a bond to save the sherif 
harmless from escapes is against law ;° but a bond to 
pay money into Court at the return ofa fi. fa. is good, 
for though it be done by colour of office, and the con 
dition is not according to the statute, yet it is valid, 
the statute extending only to bonds given by or fot 
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prisoners. So a bond to save a sheriff harmless a- 
gainst a false return ofa fi. fa. is good. If any 
thing is added to the condition prescribed in the act, 
which is not legal, that which is inserted against the 
form of the act, avoids all the rest. But if a bond be 
taken ina circumstance contrary to the provision of 
the statute that is only prescribed for the direction of 
the sheriff, as to take sureties, which is for his safety ; 
or if any thing is required speczally by the condition, 
that the act only zmports, but does not literally re- 
quire, such variations do not hurt.” 

In Syme vs. Griffin,’ the action was debt on apr a4 Hen. & M. 
son bounds bond, conditioned that the debtor should” 
keep within certain prescribed bounds, until he should 
discharge the debt and costs, and save the sheriff 
harmless; when the legal condition, as prescribed, 
was simply, “ that he should not depart or go out of 
the rules or bounds of the prison to which he was 
committed.” In that state, is the farther statutory 
provision, that “every obligation by any sheriff taken 
in other manner, or form by color of his office, shall 
be null and void ; except in any special case, any 
other obligation is, or shall be by law, particularly 
and expressly directed.” ‘The Court said the ques- 
tion there was, whether the conditional words in the 
bond in question imported a substantial condition 
beyond that which the law authorised? They consider- 
ed such to be the effect of the superadded words; 
consequently that the bond was void; and that every 
bond taken in such manner as to induce or encour- 
age neglect of duty in a public officer, as void by the 
common law. 

The case of the brig Alligator, has been referred *1 Gallis. 145 
to on the part of the plaintiff in error. That was a 
case of el, in the admiralty, where the articles seis- 
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ed, had: been delivered on bail, by order of the Court, 
the claimant being bound to respond to the apprais- 
ed value in case of final condemnation. It did not 
appear that any statute existed, authorising the deli- 
very on bond: but Judge Story, before whom the 
trial was had, remarked, that no doubt had previous- 
ly existed respecting the right of that Court to take 
such bonds, or to grant judgment, and award execu- 
tion thereon in the usual summary manner. He al- 
sosaid, whether there was any statute existing, which 
authorised the delivery on bond, or not, he did not 
think material: that it being in a civil cause of ad- 
miralty and maritime jurisdiction, nothing could be 
better settled, than that the admiralty could take a 
fidejussory caution, or stipulation in cases 77 rem, and 
may, in a summary manner, award judgment and ex- 
ecution thereon. Again, it is said, a bond taken in 
such case, even supposing it void as such, which he 
did not admit, might be good as a stipulation: that 
in all cases of that nature, the security, whatever be 
its form, is taken by order of Court, upon the volun- 
tary application of the party, and therefore is apud 
actu—that having jurisdiction of the principal cause, 
the Court must possess jurisdiction over all the inci- 
dents, and may, by monition, attachment, or execu- 
tion, enforce its decrees against all who become par- 
ties to the proceedings. ‘The principles of this de- 
cision, appear to have been materially influenced by 
the extraordinary powers of the admiralty, analagous 
to those of chancery, and the fact, that such bonds, are 
given voluntarily, and in pursuance of an order of 
the Court ; also by the consideration, that jurisdic- 
tion over the principal cause, and the practice of the 
Court in other respects, gave it jurisdiction over all the 
incidents. This doctrine is farther illustrated by the 
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case of Respublica vs. Lacaze, et al., ‘The action was 
debt on a ‘bond, taken in the Court of Admiralty of 
Pennsylvania, in the nature of a caution or stipula- 
tion. Chief Justice McKean, in delivering the unan- 
imous opinion of the Court, said, ‘“‘ Although a Court 
of Admiralty could not take a recognizance, which 
is a bond or obligation of record, (the Court not be- 
ing one of record,) yet it could take a caution or sti- 
pulation, which is usually for appearance, or to per- 
form a decree, &c. and is in the nature of a recogni- 
zance ; that there was no positive law for declaring 
such a writing void, it was not given for any thing a- 
gainst good morals, or zllegal, but for a meritorious va- 
luable consideration ; that if the taking the writing in 
Court could not give it any additional sanction, so, on 
the other hand, it could not destroy or prejudice its 
leral operation ; that though void as a stipulation, it 
was good as a contract—just as was determined in 





a2 Dallas, 118. 


the case of Ascue vs. Hollingsworth.’ Further, he *Cro.Eliz.544. 


remarked, that an instrument void as a stat. staple, 
may be good as an obligation ; and that the case in 
2 Strange, favored the principle; therefore, he thought 
the transaction in question might be considered as 
done out of Court, and that it was good and binding 
on the parties by the Common Law. 

From this review of authorities, it appears that 
bonds taken by civil officers, and in relation to judi- 
cial proceedings, though without the authority of 
our statute, (like bonds between individuals, under 
other circumstances) if they appear to have been given 
on valid and sufficient consideration, such as is nei- 
ther illegal or immoral, may be good as common law 
bonds. This principle is farther sustained by the 


case of Lampton vs. Taylor. ‘There, a slave had :Littell’s sel'd 


been levied on by virtue of a fi. fa. and claimed by 


Cases, 273. 
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a third person, and by the sheriff, left in the hands of 
the claimant. ‘At the request of the plaintiff in ex- 
ecution, the sheriff summoned a jury to try the right 
of property, who found in favor of the claimant. Up- 
on this, the plaintiff executed a bond of indemnity, 
such as required by law, to justify the sheriff in sel- 
ling the slave. ‘The claimant refused to surrender 
the slave to be sold, but executed to the sheriff a bond 
of indemnity, against all suits and demands, for not 
selling the slave; all these circumstances were reci- 
ted in the condition. On this bond, the action of 
debt was brought, the declaration stating all the facts, 
and averring a breach ofthe condition. ‘The valid 
ty of the bond was considered, on demurrer to the de 
claration, in the Court of Appeals, in Kentucky. ‘The 
Court adjudged the bond vad, on the principle thatit 
was not taken as a consideration or inducement to the 
sheriff to neglect or violate his official duty, but as an 
indemnity for not selling when he was incapable of 
doing so, by reason of the claimant’s refusal to deli 
ver the property; that it was the privilege of the she 
riff to constitute the claimant, or any other, his bailee 
of the property, pending the claim, and he was not 
bound to anticipate this refusal to surrender, and with 
out which he could not sell. The question was con- 
sidered materially different from what it would have 
been, had the sheriff retained the possession of the 
slave until the plaintiff in execution had tendered his 
indemnifying bond, and then having the authority to 
sell, instead of doing so, had taken the bond from the 
claimant as an indemnity for his neglect of duty. 
‘That Court recognise, as a general rule, “ that where- 
ever the consideration which is the ground of the 
promise, or the promise, which is the consequence 
or effect of the consideration, is unlawful, the whole 
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contract is void” at Common Law. They admit 
some exceptions, such for instance, as an indemnify- 
ing bond to a sheriff for taking in execution pro- 
perty not subject to the writ; or for not selling pro- 
perty — on, and claimed by such obligor. Lap- 
prehend, however, that these exceptions, if they can 
be considered such, rest.on the doubt respecting the 
true title, and are not to be regarded as contracts for 
palpable violations, or neglect of duty. 

In the case before us, nothing appears of record 
disclosing any criminal or vicious motive in the trans- 
action, though sériciz juris, the replevin by an in- 
different. person, was there unauthorised. The 
aly injury that could result from the act, was, that 
the defendant in the attachment, or some* claim- 
ant of the property, may have been deprived of their 
tight to replevy. But as there Js nothing of record 
shewing that the defendant was thus injured, or that 
the replevy was not by his friends, and intended for 
his benefit ; or that any other person had, or wished 
to interpose any adverse claim, we can not assume 
the facts. On the contrary, as the record does not 
disclose the circumstances, so as to shew what dis- 
position was made of the property—whether it was 
subject to the execution, or what was the motive or 
inducement of the defendants for entering into the 
bond ; no sufficient consideration to sustain it, is ei- 
ther expressed or implied. It would seem, at least, 
that this uncertainty should have been supplied by 
the necessary averments in thedeclaration. But 
ther views of the case, to which allusion has alrea- 
dy been made, interpose farther obstacles to the reco- 
very, as here sought; the most material of which, is, 
the discrepancy betw een the condition of the bond, 
and the breach assigned—the former being, that the eb- 
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ligors would return the goods “tothe said James P, 
Bates, as sheriff aforesaid,”—the latter, that they did 
not return them to the sheriff of the county; who, at 
the time of the alleged breach, must have been a dif 
ferent person. ‘The bond was given in April, 18927; 
the return of nulla bona was in April, 1831, four yeary 
subsequent—a time at which Bates, (if living, andit 
seems he was not,) must, by the constitution, have 
been ineligible to the office. Ifthe writing obligato 
ry, could be viewed as a recognizance, taken by the 
sheriff in the regular discharge of his oflice, and 
therefore, incident to the cause; the effect of the con 
dition in the bond, might only have been, to deliver 
the property to the sheriff for the time being, regard. 
less of -the individual incumbent. But viewing this 
instrument in its most favorable light, as a common 
law bond, the legal intendment does not apply.— 
When regarded as a private transaction, the indivi: 
duals concerned must be considered material; there 
fore, an obligation to deliver property to James P. 
Bates, as sheriff, does not necessarily imply, an oblt 
gation to deliver to T. L. Toulmin, as sheriff. For 
aught we can know, Bates may have been sheriff & 
facto, the other, de jure, at the time the bond was 
given, and the former may have remained the same, 
and received the property as such, prior to the retum 
of nulla bona, by the latter. The obligors may have 
chosen in their common law bond, to recognize Bates 
alone as sheriff; or to bind themselves to deliver to 
him, or his personal representatives individually, and 
have used the designation, sheriff of Mobile county, only 
as descriptio persone. At least, 1 think (without de 
ciding whether that would be sufficient) that the 
necessity, if any, for the variance between the terms 
of the condition, and the breach assigned, should have 
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been Shewn and explained, by proper averments in 
the declaration. 

These views of the case are perfectly consistent 
with the argument of the plaintiff’s counsel, that a 
party can not be permitted to aver an intention, dif- 
frent from that imported by his acts, or the ex- 
pressions of his deed. 

Another serious objection to the recovery, in the 
manner and form here sought, is, that the bond is in 
the nature of a replevy bond, for property attached. 
The statute, authorising such replevy, in all cases, 
except one, requires the sheriff to permit it, on bond 
with sufficient security, as in case of special bail ; the 
aception is in the case of absconding debtors; in 
his only, is the sheriff authorised to require a bond 
fr the return of the specific property, or the pay- 
nent of the judgment. Nothing appears of record 
show, that Stowe, was charged as an absconding 
debtor: if he was not, and the sheriff had taken from 
him, a bond in the form of this, no doubt it would 
uve been adjudged, oppressive, illegal, and void, as 
wthe case of Syme vs. Griffin. If so in relation to 
the defendant, I should consider it no better in refer- 
eace to his volunteer friend, or any indifferent per- 
wn, who has been permitted to replevy. ‘Therefore, 
lam of opinion, the declaration does not disclose a 
lgal and sufficient cause of action ; consequently, 
hat the judgment below must be affirmed. 


By Mr. Justice THornTon: 

This was an action of debt, brought upon a bond; 
which, from the declaration and pleas, appears to have 
len executed in consideration of a surrender to the 
defendants in etror, who were also defendants in the 
Court below, of certain property, which had. been at- 








— 





CASES DETERMINED 





ses 


SEWALL 7S. FRANKLIN, et. al. 








———$——$__ 


tached by one James Bates, as sheriff of Mobile 
county, by virtue of a writ to him directed, at the 
suit of the plaintiff, against one Daniel Stowe; the 
condition of which bond was, the return of the 
said property upon the determination of the suit, or 
to pay and satisfy such judgment as might be ren- 
dered therein. 

The declaration avers the determination of the 
suit, and the failure of the defendants to re-deliver 
the property to the sheriff of said county, or to pay 
and satisfy the judgment of the Court 

Theonly plea, which is brought in review before this 
Court, contains, in addition to the circumstances 
above set forth, these further allegations, viz. that it 
was not intended, that the bond should be delivered 
to the obligee, who is the present plaintiff; that it was 
delivered up to him by the sheriff Bates, without the 
privity or consent of the defendants; that they were 
not notified of the determination of the suit, nor tf 
quested to deliver up the said property, or to pay the 
said judgment. The illegality of the bond, on the 
score of its defective, or vitious consideration, is not 
relied upon distinctisely, as a matter of defence. To 
this plea, the plaintiff demurred, and upon that, judg 
ment was rendered for the Gefendants ; from whicha 
writ of error is prosecuted to this Court, and it is 
assigned as error, that the Court below overruled the 
demurrer, and gave judgment for the defendants. 

The first question which naturally presents itself, 
is the validity of the plea, the matter of which may 
be comprised in two propositions: 

First—that the bond is void for want of delivery; 
and, 

Secondly—that no notice of the happening of the 
contingency, upon which the duties specified were to 
arise, was given, or demand made of compliance. 
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But from the view, which I take of the case, it will 
be unnecessary to bestow any consideration upon the 
plea. It is very properly contended for, on the part 
of the defendants, that the effect of the plaintiffs de- 
murrer, 1s to bring his declaration to the test; and if 
that be found insufficient, the demurrer should have 
been overruled, as it was; for, a plea, though bad in 
itself, is good enough for a bad declaration. Thus, 
then, we are led to consider the plaintiff's declara- 
tion; with regard to which, the main matter urged 
against it, is, that the bond, which is the foundation 
of it, will not sustain the action. The first question 
in relation to the bond, is, whether it is valid as a 
statute bond, in pursuance of the act, authorising the 
teplevin of property taken in attachment, which, in 
all probability, it was at the time intended to be. This 
question is settled in the negative, by the cases of 
Cummins 6; Foster vs. Gray and Adkins, et. al. vs. 
Allen, heretofore decided by this Court. The sheriff 
should have been the obligee in the bond, and not the 
plaintiff in the attachment. It was not executed by 
the defendant in the attachment, or by his agent or 
attorney ; nor by the defendants in this suit, as claim- 
ants to try the right: and by the decision first above 
cited, that part of the act, which would seem to au- 
thorise the commitment of the property so taken, to 
other persons, is limited in its application, to proceed- 
ings before justices of the peace; which construction 
of the several acts upon the subject, as they then stood 
at least, we are not now disposed to disturb. The next 
and most important enquiry in the cause is, whether 
the bond executed under the circumstances disclosed 
in the recited condition, is valid as a Common Law 
obligation. The surrender of the property by Bates 
the sheriff, which must be conceded to be the consid- 
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eration of the instrument, was evidently contrary to 
his duty. It was in violation of the rights of both 
parties in the attachment, thusto divest himself of its 
control. The defendant, in that action, had a right 
to reclaim the property, by the execution of a bond 
appropriate to the nature of the case, either a bail 
bond, if a non-resident, or a common replevin bond, 
if an absconding debtor; which by the act of the she- 
riff, he had rendered impracticable. So the plaintiff 
had a right to demand, that the property should have 
remained impounded in his hands, until such legal 
warranty was furnished for his benefit. Thus then, 
whatever may have been the inducement, or motive. 


in the minds of the parties between whom it was con-. 
cocted, the consideration, and the effect of this bond,. 


were, a dereliction of duty on the part of the officer, 
and a violation of the rights of both the parties liti- 
gant in the attachment. 


A bond taken or executed against a positive pro-. 


hibition of a statute, is clearly void: so if it be sub- 
stantially yariant from the statute, with the provisions 
of which, it was intended to comply; it will be in- 
operative as a statute bond. But if it be not in ex- 
press violation of any statute, though it may differ 
from it so materially as to be invalid as a statute 
bond, yet if voluntarily executed, it will be good asa 


Common Law bond, if neither the consideration, nor . 


the promise, be in conflict with its principles. Now 
this bond is not expressly forbidden by any statute; 
nor isit taken in conformity with any. Its validity 
then must be tested by the principles of the Com- 
mon Law. One of the best settled rules of that law is, 
that, wherever the consideration of a promise, or the 
promise itself, which is the consequence, or effect of 
the consideration is illegal, there the bond is void. As 
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to what constitutes such illegality in the considera- 
tion as will avoid the contract, or agreement, it is said, 
that a contract is unlawful in the proper sense, if it 
b2 the object to induce the omission of something, 
the doing of which is aduty in the person with whom 
it is made.* And again, in page 119 of the same au- 
thor, it is said, a contract or agreement is unlawful in 
the proper sense, if it be toencourage unlawful acts, 
or omissions; and to illustrate these rules, he puts the 
case of a sheriff who had levied four oxen by virtue of 
a writ of wzthernam, and returned them to the defen- 
dant, upon his bond, given to indemnify him concern- 
ing the oxen. ‘The bond was held to be void, for 
that the sheriff ought to have kept the property; and 
the bond was made to aid him in the violation of his 
duty. The general doctrine indeed is admitted, but 
itis contended, that in the case of a sheriff, an ex- 
ception to it, has been established and recognised by 
reported cases, which in their principle, embrace the 
present, and maintain the validity of this bond. This 
has led me into an examination of all the cases with- 
in my reach, touching this matter, comprising many 
ofa very early date, as well as of more recent adjudi- 
cation. The result of my enquiries has been, that 
though there may be some apparent conflict of au- 
thorities, yet the general tenor of them is adverse to 
the exception, upon the existence of which, as it seems 
to me, this bond can alone be sustained. 

The cases are numerous to the points, thata bond 
or promise is void, if against a statute: and that, 
though not in conformity with any statute, yet it will 
be upheld as a Common Law obligation, unless in 
conflict with its principles. But there is a dearth of 
cases, comparatively, in which the question directly 
arises, whether a promise or bond is valid which has 
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been taken in consideration of the commission, or 
omission of an act, by an officer, contrary to his cfii- 
cial duty. 

Of the cases above alluded to, I will take a brief 
review, commencing with Beamfage’s case, reported 
in 10 Coke. It was there held, that a sheriff may 
take a bond from a defendant, against whom he has 
a writ of fiert facias to pay the debt, at the return of 
the writ. In this case, the reporter says, the doubt 
which was conceived upon it was, upon the general 
words of the act of 23d Hen. VI, chap. 10. The 
bond was held to be valid, and not embraced by the 
statutory prohibition. ‘The adjudication does fairly 
imply, not only that the bond was not void as being 
prohibited by the statute, but also that it was not void 
for any defect in its consideration. For although the 
main question was, whether the statute prohibited its 
execution, yet if it had been void at Common Law, it 
would doubtless have been so ruled. And besides, it 
is expressly affirmed in the case, that it had been ruled 
on another occasion, that such a bond was not void 
at the Common Law. ‘Thiscase then, either recog- 
nises the exception to the general rule as above ste 
ted, or the consideration of the bond was not illegal. 
It does not appear what the consideration of this bond 
in Beawfage’s case, or in the case cited in it, was. 
It may have been in consideration of a return of pro 
perty, already levied by the Sheriff in virtue of the 
ji. fa. or in consideration that he would not levy ; or it 
may have been without either, but a promise or cov 
enant, made in-consileration of the existing duty or 
indebtedness. Now if the last mentioned were the 
consideration, it was indubitably legal, and as it does 
not appear to be otherwise, the case can not be re- 
lied upon as conflicting with the doctrine, or illustra 
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tion, cited from Powell. If the consideration had 
been a return of property levied, to the defendant in 
the writ, it would seem that even this would have 
heen a valid consideration, and not an illegal one, as 


con 


was held in 1 Salk. 32, which latter case has also 
been relied upon as establishing the exception of the 
case of sheriffs, from the general rule of law. This 
last case, -as an assumpsit to the officer, to pay him 
the debt, in consideration of a return of goecds actu- 
ally levied. Upon demurrer, it was endeavoured to 
be assimilated to the case where the consideration 
was to permit the prisoner to escape, who wasin cus- 
tody on a capeas ; but the Court held, contra: “by 
the capias he is to take the body, and keep in salva 
wstodia, and to give liberty, is contrary to the writ: 
but that is now to raise wal money, and the sheriff 
may, upon a fi. fa. sell the goods, and this is no more 
in effect.” So that the shat of this decision in 
Salkeld, rather maintains the gencral rule as applying 
to the sheriff, than establishes the exception; for the 
reasoning is, that the sheriff did not transgress his du- 
ty, and therefore was allowed to recover. 


In the case of Arundel vs. Gardiner,’ which has *Cr9- Jas. 652 


been relied on for. the same purpose, it was held, that 
ifa plaintiff in a writ of execution delivered by him 
to the sheriff, affirm to the sheriff that certain goods 
ae the property of the defendant in the writ, liable to 
the execution, and require him to execute it, he shall 
be held liable, on a promise to execute a bond of in- 
demnity for a wees of the goods, notwithstanding 
the sheriff wasa trespasser in making the levy, which 
was the snstiliecitiens of the promise. ‘The objection 
to the consideration of this promise was urged in de- 
fence, but “ non allocatur ; for he shewing the goods, 
id requiring the sheriff to do execution, it is rea- 
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sonable that he should save him harmless; and a 
promise to that purpose is good enough.” ‘That the 
act done by the sheriff here, which was the consid. 
eration of the promise, was a tort, and contrary to his 
duty, the case shews; fora recovery was had against 
him by the owner of the goods: and yet the reason- 
ing of the Court will shew, that the principle of the 
case, is not opposed to the doctrine as laid down by 
Powell. The principle of the case is, that the con- 
duct of the plaintiff in the writ, who was defendant 
in the case, operates as an estoppel, preventing him 
from taking advantage of the illegal nature of the 
consideration of the promise. As where A, is about 
to pay value for an obligation upon B, which is a for- 
gery ; and applying to 3, it is affirmed by him, that 
the signature is genuine; here, if sued upon this bond, 
B will not be permitted to defeat a recovery. by al- 
leging the forgery ; for he has induced A to take it; 
and it is reasonable that he should pay it. Still the 
doctrine would be unimpugned, that a forged bond 
is void in law. Subsequent to this last determina 
tion in Cro. James, in the 33d of Liz. (Mead vs By 
gott reported in Cro. Eliz. 230,) the doctrine was set 
tled in accordance with the general rule of the Com- 
mon Law, in a case somewhat analagous to that un- 
der our consideration; both being cases of attachment, 
where the duty of the officer is to keep the property, 
or to dispose of it, in a definitely prescribed manner. 
One Stokes was attached by two quarters of corn, at 
the plaint of the defendant in the case, to whom the 
bailiff delivered the corn, upon a promise to save the 
bailiff harmless of the same. Upon assumpsit brought 
on the promise, in arrest of judgment it was moved, 
that the consideration, and the promise were against 
law, and void ; and so was the opinion of the Court; 
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tion there is nothing exceptionable, for the considera- 
tion was legal, and the bond only binds him to do, 
what without it, was his moral and legal duty. The 
Court, arguendo, I acknowledge, do intimate the opin- 
ion, that even if the surrender of the property to the 
said bailee had been in violation of the duty of the 
officer, and illegal, yet that the case of a sheriff con- 
stitutes an exception to the general rule of law, and 
that the bond would be good. But I do not recog- 
nise the justness of this conclusion from the authori- 
ties which they cite to maintain it. 

The judgment of the Court below must be af- 
firmed. 


Mr. Justice Hircucocx not sitting. 


KOGER versus WEAKLY, et al. 


Bill filed to foreclose a mortgage on real estate, against several contending 
parties (whose rights doubtful,) dismissed on grounds, 

Ist. That the mortgage secured other property, sufficient to meet the mort 
gage debt. 

24. ‘That one of the defendants having died pendente lite, and his representatives 
being materially interested, no steps had been taken to make them parties. 


This bill was prosecuted by the plaintiff in error, 
in the Circuit Court of Lauderdale, for the foreclo- 
sure of a mortgage of real estate, executed by one 
Clifton, to secure the payment of a note, for two hun- 
dred dollars. It appeared, that the mortgage, also 
included personal property of greater value than the 
amount of the mortgaged debt, the balance due on 
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which, at the time of filing the bill, was below the 
sum of one hundred dollars. 

Clifton had died pending the suit, and no mea- 
sures, as appeared from the record, had been taken, to 
make his representatives parties to the bill. The 
Chancellor, on a final hearing, dismissed the bill, and 
the complainant took a writ of error here. 

The questions, as determined, appear fully in the 
opinion of the Court. 


AnvEnson, for Plaintiff. 
Hopkins, contra. 


By Mr. Chief Justice Sarroup: 

One of the points made in this case, involves im- 
portant principles; a full investigation of which, 
would require an elaborate research, and a nice dis- 
crimination of the authorities. 

It presents the questions, whether Clifton, as obli- 
gee of the title bonds, held in the lots an alienable 
interest ; or any title or estate which was subject to 
his conveyance, by the separate mortgage, so as to 
create in Koger a lien, operative against the subse- 
quent assignees of the bond, even with notice? Whe- 
ther, as the subsequent assignments of the bonds 
were founded partly on the consideration of indemni- 
fying Sonnoner as security for the purchase money, 
and of effecting the payments to the company, by 
which the legal titles were procured to Weakley, the 
tule “gut prior est tempore, potior est jure,” and the 
maxims, “ Equetas sequitur legem,” and “ In equal 
jure, melior est conditio possidentis,” do not protect 
the legal title? Also, whether the circumstance of 
the title bonds (instead of being assigned to Koger) 
having been left by his contract in the hands of Clif- 
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ton, so asto enable him, on the best evidence of his 
continuing interest in the lots, to assien them in the 
customary way to a subsequent purchaser, thereby 
exposing him to all the mischief apprehended from 
sales of property, without delivery of either the arti- 
cles or the title papers, does not destroy the equity 
which Koger might otherwie have had? These 
are questions of grave import; for which reason, 
and because they are not indi: spensable to the pre- 
sent decision, we prefer to express no opinion upon 
them, and to decline a full exposition of our views on 
the other points of the case. 

Other objections urged against the complainant’s 
right to relief, and which we consider suiflicient to 
sustain this decree, are these. 

From the answers and evidence in the cause, it ap- 
pears that the other property contained in the mort- 
gage to Koger, was suflicient to have enabled him, 
with proper diligence, pursuant to the terms of the 
deed, to secure and satisfy the balance of his debt, the 
principal of which, appears tohave been less than one 
hundred dollars. ‘The record contains no evidence, 
as against Sonnoner. and Weakly, that the bond or 
mortgage in favor of Koger was founded on a valua- 
ble, or any sufficient consideration to effect the form- 
er. The answer of Clifton, did it contain an admis- 
sion of the consideration (which it scarcely does) could 
not be regarded as evidence against his co-defendants. 
Also, it appears, that Clifton’s representatives are ma- 
terially interested in the subject of the suit, and that 
their interest must beaffected by the decree ; and that 
after a suggestion of his death, the Chancellor order- 
ed that the suit shouldbe revived in their names. 
Thus the suit appears to have stood, and been con- 
tinued for two or three terms, during which, no steps 
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were taken to make the representatives parties, nor 
is any cause shewn to the contrary. 

In this state of the case, the other parties being 
present, the Court proceeded to a final hearing, and 
dismissed the bill. The reasons for the decree are 
not given; but on these latter grounds alone, we 
think it sustainable, and therefore affirm the decree, 
and adjudge the costs of this Court, as wellas of the 
Court below, to the defendants 


McWHORTER rersus STANDIFER. 


The decision of Chancery, upon the facts ofa case, are conclusive against all 
parties, suing under the sam facts, afterwards. 

Interest, under our statute, authorising its recovery by way of damages,’ is sub- 
stituted for dainages. at Common Law. 

And, semle—that if tu an action of debt, no damages are laid in the declaration, 
yet arecovery may be had of the interest. 

Itis not error, that in an action of debt, or assumpsit, to recover the amount cf 
any writing, (embrac “din the statutes, authorising the calculation of interest 
by way of damages, for the detentiou of money up to the time of the rendi- 
tion of judgment”) that more interest by way of damages for the detention, is 


adjudged by the Court, than is demanded in the declaration: provided, it 


appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as wn to be due, and unpaid, by the re- 
cord. 


Standifer declared in debt, as the assignee of two 
several promissory notes executed by the plaintiff in 
error, as the surety of another. On the trial, hadin 
the Circuit Court of Lawrence, the defendant plead, 
in defence of the action, matters, which appeared to 


« See Aikin’s Dig. 269. bTb. 269. 
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have been the grounds of a decree in Chancery, ren- 
dered before the issuance of the writ, in this action; 
and which involved the fact, of the notes sued on, 
having been executed as a compromise of a contro- 
versy, then existing between the principal in the 
notes, and the assignor of the plaintiff. On demur 
rer, the Court below, held the plea bad, and there. 
upon gave judgment for the plaintiff. The defendant 
having sued out a writ of error, assigned, in this Court 
to sustain the same, the following matters, viz : 

1. That the Court below erred in sustaining the 
demurrer of the plaintiff to defendant’s plea. 

2. That the judgment rendered in the cause was 
for a greater amount than that laid in the declaration. 


Ormonp, for Plaintiff—cited 2 Stem’ t. 225, 70. 


STEWaRT, contra. 


By Mr. Justice THorntTon: 

This was an action of debt, on two promissory 
notes for $1250 each, executed by the plaintiff in er- 
ror, as security for Hance McWhorter, to Izrael 
Standifer, assignor of the defendant in error, bearing 
interest from their date, which was the 16th of No 
vember, 1821. ‘The judgment in the Court below, 
was rendered on demurrer for the defendant in er 
ror, on the 83d Monday of September, 1833. The as- 
signment of errors, are 

1. The Court erred in sustaining the demurrer to 
the plea of the plaintiff in error, and, 

- 2. That the judgment is for a larger amount of 
damages than is laid in the declaration. 





aSee 1 Stewart, 532. 
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As to the first error assigned, in order to determine 
the propriety of the decision made below, we must 
take into view an agreement of record, which mate- 
tially affects the question. Before the demurrer 
was decided, there was an agreement, that all the 
facts of a chancery cause, heretofore adjudicated, be- 
tween the defendant in error, and Izrael Standifer, 
and the said Hance McWhorter, parties to the notes 
now sued on, should be taken as admitted in this 
case. ‘The effect of this agreement, is to constitute 
those facts a part of the plea. Then the facts upon 
which the judgment of the Court was pronounced 
were, that Izrael Standifer who was the assignor of 
thepresent defendant in error, recovered a judgment 
against Hance McWhorter, for a large amount of 
money,in the Circuit Court of Franklin county. 
That before any execution issued thereon, a compro- 
mise was effected on the following terms. It was 
agreed, that if the defendant in that judgment would 
jay a certain sum of money, less than the amount 
of the judgment; and agree not to take any writ of 
error to reverse it, the assignor of the defendant in 
error, would not attempt to collect the same, but 
would enter a satisfaction of record. ‘That in pur- 
suance of this agreement of compromise, the two notes 
now sued on were executed by the plaintiff in error 
as security for, and with said Hance McWhorter, the 
defendant in the compromised judgment. That sat- 
isfaction was accordingly entered of that judgment: 
but that afterwards, in violation of this agreement, a 
writof error was sued out to the Supreme Court, and 
the judgment was reversed, and rendered, for an 
amount greatly less, than the sum agreed to be paid 
at the time of the compromise. Upon this state uf 
facts, the Court below decided, that the demurrer 
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was well taken; and rendered judgment for the de. 
fendant in error. This determination of the cause, 
was in conformity with the decree of this Court, upon 
the same facts, in the case of Standifer and Mc Whor. 
ter, in 1st Stew. 532; and although that was a chap. 
cery cause, and not between the same parties, so a 
to be strictly res adjudicata quoad hoc, yet the princi 
ples therein determined, we think, are correctly set 
tled, and are decisive against the plaintiff in error a 
to his first assignment. 

We will proceed to the consideration of the second 
assignment of error, as to the excessive damages. 
The action was for $2500 debt, and the damageslaid 
in the count for the detention thereof, were $2000. 
The judgment on the demurrer is for the debt de 
clared for, and $2366 damages sustained by reason 
ofits detention. By calculation, I find thatthe amount 
of damages allowed as interest, though greater than 
the sum laid in the count, are somewhat less, than 
the amount really due. The question raised by this 
assignment has never been decided by this Coutt, 
and when considered, as affected by our statutes, a& 
certaining the amount recoverable in all cases, a 
damages for the detention of money, and authorisiig 
its calculation, at the fixed rate of 8 per cent. per al- 
num, down to the rendition of judgment, may be said 
to be res integra. 

It must be admitted, that the ancient rule of lav, 
prohibits the recovery of more damages, than att 
laid in the declaration ; and that this rule did apply, 
even to the action of debt, where damages were ne 
the sole, or even the main object of the suit. When 
a rule or principle is clearly established by those 
sources from whence we derive our knowledge of the 
Common Law; as that Common Law is our rule 
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guide of decision, where no express legislation has 
changed it; we must adopt it, unless upon the prin- 
ciples of that law itself, the refusal to apply its doc- 
tine to any given case, can be shown to be just, and 
proper. It is one of the wisest maxims of that sys- 

2m of jurisprudence, imparting the necessary flexi- 
bility to its otherwise stern, and inexorable character, 
that “where the reason of the law ceases, the law 
itself ceases.” Let us examine the reason of the 
doctrine, which I admit is recognised by the books, 
that it is error to give judgment for more damages 
than are demanded in the declaration. If I be not 
greatly deceived, the reason wholly fails, when ap- 
lied to the action of debt, at this day ; at least in our 
State, where damages for its detention are fixed by 
psitive law, with reference only, to the amount of 
the debt, and the time, from its accruing, down to the 
rendition of judgment; which facts, the writing which 
is the foundation of the action, willshew. The foun- 
dation of this doctrine is laid, in the first place upon 
hypothesis, that every man who complains of an in- 
jury, best knows the extent of it ; and secondly, upon 
he principle, that the probata must correspond with 
the allegata, which hypothesis and principle, com- 
bined and followed up, result in the rule we are con- 
dering. The verdict must correspond also with the 
probata, and the judgment with the verdict. But eve- 
tyman best knows the extent of his damage, and 
having declared it, no proof shall be heard to enlarge 
it; and by consequence, a judgment which is for 
more, has nothing to sustain it, and ought to be re- 
verse]. In all cases where the action was for dam- 
es merely, and those damages had accrued prior to 
the commencement of the action, the application of the 
tule is just. Where, however, the damages were still 
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accruing, beyond the time when the suit was brought, 
so that the party complaining could not possibly dj- 
vine to what extent they might arrive before fina] 
judgment, but could only estimate what he had sus 
tained when he preferred his complaint ; and wherea 
recovery was allowed to be had for the increasing 
damage, even though this damage depended upon 
proof, which must conform to the allegata, yet I find 
that the rule was relaxed, and made to yield to the 
true reason of the case. 

In Com. Dig. 3 v. 351, citing 1 Rol. 575, 1, 10, it 
is said, “in detinue, the plaintiff may recover against 
the garnishee more damages, than were alleged in 
the declaration; because he recovers for delay after 
his declaration.” The reason why there was nore 
Jaxation of the rule in the case of debt in the debit 
and detinue for money, was, I apprehend, that the 
damages for the detention, were not only mere mat 
ter of proof, but were only recoverable down to the 
time of commencing the action. Then, as an esti 
mate or judgment could, in presumption of law, # 
least, be formed of the amount of injury or damage 
sustained, (for all had accrued that could be comper- 
sated,) he was held to his own declared amount; @ 
least, that was the maximum, and no proof could be 
heard of any greater. Of course, the verdict ani 
judgment had no foundation as for any thing beyonl 
that point. The reason of the rule evidently was, 
that the party could, in the given case, form an esti 
mate of his damage, as it all had accrued for which 
he could recover at the time of his complaint pre 
ferred; and therefore it was proper, not to allow any 
proof to be heard, to carry it beyond his own demané; 
for on the principle of self love, it may be safely 
sumed, that the estimate of ones own wrongs, does no! 
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fall short of the point, to which impartial justice 
would arrive. Butin the first place, the recovery of 
damages in the action of debt, at least, where founded 
as here, upon a written contract, ascertaining the 
amount due, &c., is no longer dependent upon any 
extraneous proof whatever; no circumstances can va- 
ry them from the standard fixed by law, which is 
8 per cent. per annum. So also, we have a statute 
authorising the recovery of interest, which is substi- 
tuted for the Common Law damages for detention, 
down to the rendition of judgment; whereas those 
damages before the existence of those statutes, were 
supposed to have all happened before the institu- 
tion of suit. Now, as the damages, or rather the 
substituted interest, in part, at least, depend upon cir- 
cumstances not yet in existence; when the suit is 
brought, it is absurd to say that the party complain- 
ing, has estimated his damage, for that damage itself, 
to some extent, has not yet accrued. The plaintiff 
in debt can, by a calculation, ascertain, to be sure, the 
amount due when he issues his writ, but if he attempt 
to anticipate, it must be all guess work; and that which 
may be fixed at random, may well be considered as 
merely nominal, and formal. In accordance with 
this view of the subject, it is determined, that if no 
damages at all are laid in the declaration, in an ac- 
tion of debt, yet a recovery can be had of the interest. 
So under the Petition and Summons Act, which ap- 
plies to all cases for the direct payment of money se- 
cured by bond, or note, all that is necessary, is to 
pray judgment for the debt, and damages for the de- 
tention of the same, without specifying any amount 
ofdamage. Interest is substituted by statute, for 
damages at Common Law, for the detention of the 
debt. They now admit of no proof, and require no 
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allegation, in contracts subjected to our own laws, 
Their omission altogether, or their statement, no mat- 
ter for how much, or how little, is wholly nominal, 
formal, and of as little account in the balances of 
justice, as the appendage just belo them, of John 
Doe, and Richard Roe, pledges to prosecute. We 
feel authorised from these views to decide, that, in 
the action of debt, or assumpsit, brought to recover an 
amount of money secured by any writing embraced 
in the statutes above alluded to, it is not error, if more 
interest by way of damages, for detention, is adjudged 
by the Court, than is demanded in the declaration, 
provided it appear that no more has been adjudged 
by way of interest, than is recoverable by law upon 
the debt, as shewn to be due, and unpaid by the re 
cord. 
Let the judgment be affirmed. 


CALDWELL versus GILLIS, and ux. 


If a receipt in discharge of a right has been executed voluntarily and with 8 
proper understanding, and there is no proof of fraud, mistake, or ignorance 
of the rights of the party executing it; the presumption in favor of its valid 
ity, must prevail. 

Where it appeared that a receipt, charged to have been procured fraudulently, 
was the motive which induced the defendant to distribute an estate to the 
advantage of the complainant, and at the risk of injury to the defendant; and 
there was no proof of fraud in procuring the receipt ; the Court refused tode 
termine the receipt void and inoperative. 


This case originated in a bill in Chancery, filed 
in the Circuit Court of Conecuh, by the defendants 
in error, against the plaintiff and others, distributees, 
for relief, &c. 
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The bill charged the defendant, as administratrix 
of the estate of her husband, who was the father of 
complainant’s wife, with having, by fraudulent re- 
presentations, procured from the wife of the complain- 
ant, before his marriage, in discharge of aright she pos- 
essed in the estate of her father: also, to recover 
two children, alleged to have been the issue of aslave 
given to the complainant’s wife, by her father. 

The answer denied the allegations of the bill, gen- 
erally ; and upon a final hearing, the Chancellor dis- 
missed the bill as to all the defendants, except the 
plaintiff in error, and as to her, decreed, that the ba- 
lance of a judgment for which the receipt appeared 
to have been taken, should be paid out of the assets 
in her hands belonging to her intestate. 

The proof did not sustain the allegations of the 
billasto the gift of the slave; nor the fact of the re- 
ceipt having been fraudulently obtained; and to re- 
verse the decree of the Court below, the defendant 
brought the case into this Court. 


Parsons & Cooper, for Plaintiff. 
GoLDTHWAITE, contra. 


By Mr. Justice Tuornton: 

This was a bill in Chancery, filed by the defend- 
ants in error, against the plaintiff, who was the relict, 
and administratrix of the father of Nancy ; as also, 
against several others, co-distributees with the said 
Nancy, of the estate of her deceased father. The 
object of the bill, was to recover two negro children, 
on the ground alleged, that the father, in his lifetime, 
had given their mother, a negro woman named Mary, 
to the said Nancy: ani to procure the cancelment of 
& receipt which was executed by Nancy, some short 
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time, alleged to be only aday,) before her marriage 
with the said John Gilles, to the plaintiff in error, by 
virtue of which receipt, ajudgment against the said 
Sarah, as administratrix, in favor of one Muse, and 
by him assigned of record to the defendant Naney, 
was claimed to be satisfied ; as also for the payment 
of the amount due and unpaid upon the said judg- 
ment. The bill charges, that this receipt was fraud- 
ulently procured from the defendant Nancy, by false 
representations made to her, by the widow and co 
distributees ; that the transfer of the judgment, was 
made to her jointly with the other distributees of her 
father’s estate ; and that the only consideration of the 
execution of it was, in the language of the bill, “ for 
and in consideration of the said slave Mary; hereto 
fore charged as given to youroratrix, no other cons 
deration whatever having been given to your oratrix 
for the same.” 

The bill also charges that this receipt was executed 
without the knowledge or consent of the said Joha, 
and was in fraud of his marital rights. ‘The answers 
all deny the gift of the slave Mary, by the deceased 
father. ‘They also deny any fraudulent represents 
tions by which the receipt is charged to have been 
procured. They allege, that it was well known to 
Nancy, that the whole interest in the judgment, was 
exclusively her own, and that it was executed upon 
a final distribution of the whole estate of her father, 
between her, and her co-distributees, for the purpose 
of enabling the distribution to be made as it was, by 
the administratrix, of the property remaining in her 
hands, after the payment of all the other debts due 
from the estate, except the said judgment. The proof 
wholly fails, to establish the gift of the slave Mary, 10 
Nancy, by her deceased father; or to sustain the allege 
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tion of fraudulent misrepresentations inducing the 
execution of the receipt. The Chancellor dismissed 
the billas against all the other defendants to it, ex- 


| Ee a eae eee ew ae ‘ on ay siete 
cept the administratrix; and decreed the unpaid bal- 
ance f the yudgen acalusi her, to be satisfied out 
of the unadmiuistered assets of her decedent’s estate. 


The only ground upon which this decree can be sus- 
tained, is that this receipt is a nullity; and did not 
discharge the judgment as it purported to do. Wedo 
not think that thereis any principle of equity, which 
would authorise its cancelment, under the state of 
facts presented by the record. 'The presumption in 
favor of the validity of a receipt must. prevail, unless 
proven to have been procured by fraud, mistake, or 
inorance of the rights of the party executing it— 
Even a purely voluntary receipt, like a gift executed 
by delivery of the thing given; is conceived to be 
binding against the party who fairly, and understand- 
ingly inakes it. DButthis receipt can not be said, to 
be voluntary inits character. ‘The result, from the 
bill and answer is, that if it was not executed in-consi- 
deration of the slave Mary, asexpressly alleged in the 
bill, it was, at least, the motive which induced the 

administratrix to surrender, and divide out the estate; 

by which distribution, thus induced, and procured, 

the said Nancy, not only only received more than 

as distributee, she was entitled to ; but a great inju- 

ty might have accrued to the administratrix by this 

divestiture of the property ; which of itself, would 

constitute a valid consideration. 

So far as this receipt may be supposed to have 
been made, in fraud of the marital rights of the hus- 
band, although the bill charges that a fraud was prac- 
ised upon him in general terms, yet it does not 
present any facts, which constitute in themselves 
67 
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such a fraud. To constitute a fraud upon the ip. 
tended husband, some thing more must appear, than 
the mere facts of the execution of the receipt without 
his knowledge and consent, and the subsequent mar. 
riage, before his having learned it. The conceal. 
ment, or failure to communicate the execution of 
such receipt, is only one of the necessary ingredients 
in the fraud, but can not constitute it. It does not 
appear that he ever knew that Muse had transferred 
to her, the equitable interest in this judgment, much 
less, that any idea was ever held out to him, that m 
the marriage he would be entitled to it. We there 
fore do not think it void on this last ground, any 


«1 Bac.Ab.4e5 More than on the first." So far as the decree sub 


tit. Baré&Feme 
2d Brown’s C. 
R. 345. 


jects the plaintiff in error in any way, it must ber 
versed, at the costs of the defendants in error, in this 
Court, and in the Court below. 


HAYNES versus SLEDGE AND MAXY. 


A writ, which appeared from the teste thereof, to have issued on Sunday, 
held void. 

But, ruled competent for a plaintiff by replication to a plea, ‘ that a writ issue! 
on Sunday,’ to show facts authorising its issuance. 

Semble—that circumstances which would justify the serrice of process, unde 
the statute of 1803, would likewise authorise its issuance. 


The plaintiffs below, Sledge and Maxy, declared 
against the defendant Haynes, in the action of tres 
press on the case. The defendant plead in abate 
ment of the writ, that it had issued upon the Sab 
bath, and on demurrer, the Circuit Court held the 
plea bad, and gave judgment thereon for the plaintiff 
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The case was brought up, upon this point, from the 
Circuit Court of Montgomery. 


GoLpTHWaIrTE, for Plaintiff—Cited 7 Comyn, 399 ; 
2 Dyer, 168. 


By Mr. Justice THorNToN: 

This was an action of trespass on the case, brought 
by the defendants in error, who were plaintiffs be- 
lbw, against the present plaintiff. The only error 
assigned is, that the Court below sustained the de- 
nurrer of the defendants to the plea in abatement, 
fled by the plaintiff. The plea was, that the ori- 
ginal writ issued on Sunday, as was apparent from 
iis teste. ‘The maxim of the Common Law “ Dies 
Dominicus non est juridicus,” as we learn from all 
the authorities, which we consult for its principles, 
expressly embraced and avoided every original pro- 
vss obnoxious to this objection. ' 


There is no provision in our Constitution, or any coy. 
enactment of our Legislature, which, by implication, Burr. 1598. 2 


ot expressly, in the letter or spirit of it, abrogates this 
tule. The Declaration of Rights contains several 
tlauses on the subject of religion; all of which have 
or their object, the preservation of the rights of con- 
sience, and the security of the citizen from any vio- 
lation of his civil rights, privileges, and capacities, 
by means of any religious testes, or ecclesiastical es- 
ablishments. It is expressly said, no human av- 
thority ought in any case whatever, to control, or in- 
terfere with the rights of conscience. Now, if by 
express legislation, every original writ were declared 
void, which issued.on Sunday ; I could not say that 
such an act, was in violation of the letter, or spirit of 
the constitution: I would rather incline to the opin- 
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ion, that it would not be. For although a Jew,a 
Turk, or a religious sectarian of any conceivable 
faith, or persuasion, might fill the office of clerk: 
and the doing of the forbidden act, would be no hurt 
to his conscience, and a fruitful source of profit; yet, 
such a municipal regulation, of the functions of the 
office, would surely be no violation of the rights of 
conscience ; nor unconstitutional preference, of one 
sect to another; nor establishment of religion by law. 
Then the Common Law rule doing the same thing, 
would be liable to no greater objection. 

We do not hesitate to declare, that it is incompe- 
tent to the Judiciary, to abolish this rule of the Com- 
mon Law. ‘To decide that a writ issued on Sunday, 
is valid, would be equivalent to saying, that the per 
formance of the official duties of a large class of pub 
lic functionaries, is as obligatory upon them, on this 
day, as on any other; for if the officer may do s0, it 
might well be argued that he must; and we woull 
by judicial decision, be imposing a duty upon him, 
contrary to the Common Law, which the Legislature 
have never, in this instance, thought proper to abo: 
ish. 

We have a statute,. making void to all intents and 
purposes, the service of any process on Sunday, et 
cept in criminal cases, or for a breach of the peace, 
unless upon affidavit made as prescribed, “ that ur 
der cover of the said first day of the week, the per 
son liable, intends to withdraw, or escape from the 
State.” It would seem to me, that in those instal 
ces, where from the urgent necessity of the case, 
Service of process is authorised, its zsswance, is undet 
the same circumstances, rendered a matter of duty; 
and being provided for the prevention of fraud, and 
iniquity, could not shock the moral, and religious 
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sense of the community, as a general disregard of the 
Sabbath, assuredly would. If the writ in this case 
had been issued under circumstances making it an 
exception from the general rule, or if other facts exist, 
which would avoid the plea, it would have been com- 
petent to the party to have shewn it, by his replica- 
tion; and as by the decision of the Court, it was 
held that no such shewing was necessary, the oppor- 
tunity will still be allowed for the plaintiff to do so. 

Let the judgment be reversed, and the cause re- 
manded. 


COX, et al. rersus COX 


In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit 
ness, about to leave the State, is good, if only served upon one partner. 

Where acommission, to take the testimony ofa non-resident witness, appeared 
tohave regularly issued, the Court held it not error, that the witness, being 
temporarily within the State, was examined here, and his interrogatories ta- 
ken by the commissioner. 

The answer of a defendant. toa bill, filed for the discovery of testimony in aid 
of a trial at Common Law, may be used, by the plaintiff on that trial, or not, 
and if used, any other evidence consistent with the issue, is not thereby pre- 
cluded. 


e 


Assumpsit, by defendant in error, in the Circuit 
Court of Madison ; and the plaintiff declared against 
the defendants, copartners in trade, for certain goods, 
wares, and merchandize, before the commencement 
of the suit, sold and delivered. It appeared, from 
the writ, that it had been executed upon two of the 
partners, and returned non est inventus, as to one. 

In support of his claim, the plaintiff offered the 
deposition of a witness, which had been taken, on 
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an aflidavit, that he was about to leave the State: 
also, the answer of the defendants to a bill in Chan- 
cery, filed for the discovery of testimony; and the de- 
positions of a non-resident witness, which it appear- 
ed had been executed while the witness had been on 
a temporary visit to the State. 

After judgment in favor of the plaintiff, defendants 
took a writ of error here, and assigned as causes 
thereof, 

1. That the notice issued to the defendants, on pro- 
ceeding to take the testimony of the witness, (about 
leaving the State) had been served only upon one 
of the partners. 

2. That the plaintiff having relied on the answer 
of the defendants in Chancery, was thereby preclud- 
ed from introducing evidence alunde, as to the an- 
swer, or the facts therein denied. 

3. That the commission to take the testimony of 
the non-resident witness, had been executed within 
this State. 


S. Parsons, for Plaintiff in error—Cited Azk. Dig. 
126—3 Bibd’s Rep. 303—12 Vesey, 355—1 Peters’ 
367—Johns. Ch. R. 182—15 Johns. R.—1 Peters’ 372. 


Hopkins, contra.—Cited Gow on Part. 312—Chit. 
on Bills, 37, 299—2 Marshall's R. 615—3 Littell’s R. 
250, 378—1 Stewart, 374. 


By Mr. Justice Hircucock : 

This was an action of assumpsit, brought by the de- 
fendant in error against the plaintiffs in error, as part- 
ners, for goods sold and delivered. The writ was served 
upon H. and J. H. Lewis, and returned not found, as to 
Cox. The declaration is against them all: they all 
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pleaded jointly, non-assumpsit, &c. anda verdict and 
judgment were had against them in the Court below. 

At the trial at bar, the deposition of William B. 
Scruggs was read by the plaintiff, to which excep- 
tion was taken by the defendants, on the ground, 
that notice of the time and place of taking the same, 
was served only on one of the defendants, J. H. Lewis. 

It appears that in the affidavit, upon which the 
commission for taking this deposition issued, the 
plaintiff stated that the witness was then about to 
leave the State for the benefit of his health, and that 
all the defendants except J. H. Lewis, were then 
absent from the State. ‘The Judge directed a com- 
mission to issue to take the deposition of Scruggs, 
upon the plaintiff’s giving J. H. Lewis five days no- 
tice of the time and place of taking the same, which 
was done, and the bill of exceptions shews, that 
Scruggs died soon after the deposition was taken, 
which was in February, 1829. The writ was 
returnable in October, 1828. The pleadings were 
made up at the return term, and it was admitted that 
the firm of the defendants below, was dissolved in 
1826. 

By our statute, the deposition of a witness, who 
is about to leave the State, may be taken by the 
Judge where the cause is pending, provided suffici- 
ent notice of the time and place of such application 
has been given to the opposite party—“ or said Judge 
may order the Clerk of the Court to issue a commis- 
sion toone or more persons to take the deposition of 
such witness, such notice being first given to the 


adverse party, of the time and place, when and where, 


such deposition is to be taken, as the Judge award- 
ing the same, shall direct.” 
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All depositions are taken de bene esse, and can not 
be read at all, if at the time of trial, the personal at. 
tendance of the witness can be had. But to prevent 
a failure of justice, the statute has authorised deposi- 
tions to be taken in certain specified cases, leaving it 
to the Judge to prescribe the notice which shall be 
given to the adverse party. In this case, it appeary 
that the defendants were sued upon a partnership 
contract; that they had pleaded jointly ; that two of 
the defendants were out of the State, so that no ne 
tice could be served upon them ; and that the witness 
who was then about to leave the State, for the bene 
fit of his health, died shortly after the deposition was 
taken. 

Under these circumstances, we think the notice, 
as served, was sufficient. It being a partnership debt, 
the defence being joint, all were liable or none. It 
was not like the case of an action founded in tort 
when judgment might be had against one or more, 
and when the defence might be separate, or when it 
might conflict one with the other. 

The expression adverse party is a collective term, 
and does not necessarily imply a separate notice to 
each defendant ; and we may intend that notice to 
one is notice to all. We think it analagous to our 
statute. which authorises service of a writ to be 
made upon one or more partners, and declares that, 
to be service upon all. The dissolution of the firm 
before suit brought, does not vary the case. The de- 
efendants being originally, if at all, jointly liable, no 
subsequent arrangement between the partners ought 
to change the remedy of the plaintiffs. In cases of 

rotests of bills of exchange, notice to one partner, 
will bind all, though after dissolution.” 
After the reading of the above deposition, the plain- 
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tiff read the separate answers of the defendants to a 
pill filed by the plaintiff during the pendency of the 
suit, for a discovery of testimony to aid him in the 
trial atlaw. In these answers, Cox admitted the 
facts charged in the bill. Hickman Lewis stated 
his ignorance of the facts; and John H. Lewis de- 
niedthem. ‘I'he answers were all read, without any 
objections on the part of the defendants. 

The plaintiff then offered to read the depositions 
of D. J. Hines, and William H. Wilkinson taken after 
the answers had been filed, both of which were object 
ed to, on the grounds, 

1. That the deposition of Wilkinson, was taken 
within this State, though it was applied for on the 
ground that he were a non resident ; and, 

2. That the plaintiff having read, and relied upon 
the answersin Chancery, of the defendants, was there- 
by precluded from taking and relying upon testimo- 
ny, on the points to which discovery was sought by 
the bill, and which was denied by the answers. 

The Court overruled these objections, admitted the 
testimony, and instructed the jury, that they were 
“to take into consideration as well the depositions 
as the answers, in coming to a decision of the case.” 

As to the first objection, it is sufficient to remark, 
that itis immaterial where the deposition was taken: 
the witness being a resident of another State, enti- 
tled the plaintiff to the benefit of his testimony on in- 
errogatories; an! if the witness was temporarily 
here, and the requisites of the statute were complied 
with, in filing the interrogatories, and giving the de- 
fendant an opportunity to file cross interrogatories, 
the commissioner had the right to select his own 
time and place, where he would execute the commis_ 
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3 Bibb, 303. 





a! 


sion, and could do it as well within this State, as out 
of it. 

Nor is there any force inthe second objection. 

When a party files his bill for discovery and relief, 
and the ground of equity jurisdiction is predicated 
solely upon the necessity of going into Chancery for 
discovery; if that fails, the bill must be dismissed: 
no testimony aliunde being allowed purely in aid of 
the jurisdiction of the Court." But when a bill is 
filed for discovery of testimony, in aid of a trial at 
Common Law, the party may either use the answers, 
or not, as he chooses, and if used, it stands upon no 
other or higher grounds than other testimony, and 
any other evidence not inconsistent with the issue, 
may be introduced, whether it contradicts the an 


»Peak’s Ev.ssSwer or not, and the jury will weigh the whole evi- 
8 Liuell, 379. dence, 


as in other cases.” 
The judgment must be affirmed. 


Mr. Justice THorNToN, not sitting in this case. 


FAULK versus THE JUDGE OF THE COUNTY COURT OF MONROE 
COUNTY. 


Suit cannot be maintained against the surety of an administrator, on the ad 
ministration bond; where it does not appear, that a judgment has been rew 
dered regularly against the administrator, as such. 


By Mr. Justice Hircucocx. 
This was an action of debt brought on an admin 
istration bond, against one of the securities, sugge® 
ting a devastavit by the administrator. 
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The declaration does not set out a judgment against 
the administrator as such, but declares upon a judg- 
ment rendered by a magistrate in favor of Wm. A. 
Stewart, against him generally, for medical atten- 
dance during the last illness of the intestate, and a 
teturn of nulla bona on the execution. There isa de- 
murrer to the declaration, but two pleas afterwards 
appear, upon which, a verdict and judgment were ren} 
dered for the plaintiff. 
There are several assignments of error, one of 
which, only will be considered, which brings up the 
sufficiency of the declaration. 
_ This Court decided in the case of Burke vs. Ad- 
kins, et uz.” that before an administrator could: See p. 236 of 
be sued for a devastavit, there must have been a judg- a 
ment de bonis testators regularly entered against him. 
This does not appear to have been done in this case, 
and it is conceived that a security to an administra- 
tion bond, stands on as favorable ground as the ad- 
ministrator himself, at least. Whether, when a judg- 
ment is had, which would lay the foundation for a 
proceeding against the administrator, for a devastavit, 
without first actually fixing a devastavit judicially 
upon him; it would enable the party to proceed against 
the security in the bond, it is unnecessary to decide. 
The principle decided in the case above referred to, 
being decisive of this case, the judgment must be 
reversed. 
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THE BRANCH OF THE BANK OF THE STATE OF ALABAMA AT 
MONTGOMERY versus HARRISON. 


The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabamna at Montgomery, to a maker or 
indorser of a bill or note, need not be under the corporation seal. 

The summary proceeding authorised against the debtors of such Bank, though 
different from the Common Law course, is yet remedial in its character, and 
if substantially pursued will not be defeated by mere technicalities. 


This was a motion in the Circuit Court of Mont. 
gomery by the plaintiff in error against the defendant, 
ona billof exchange. It was objected that the no 
tice should have been under the corporate seal of the 
Bank, and that it was otherwise insufficient. The 
Court below quashed the notice, and the cause was 
brought into this Court by writ of error. 


By Mr. Justice THornTon : 

This was a proceeding in the Circuit Court of 
Montgomery, under the 9th section of the act incor 
porating and establishing the Branch of the Bank of 
the State at that place. The notice was quashed, 
and judgment entered for the defendant, which isas- 
signed as error. ‘The object of the section, which 
gives the remedy here pursued, wasa substitution of 
the President of the institution, for an attorney, who 
otherwise would have been required to be appointed, 
according to the peculiar mode of action by a cor 
poration. The President for the time being, whois 
a public officer, is made, as to the mere mode of in- 
stituting legal proceedings in behalf of, or against the 
Bank, the medium of action ; thereby superseding the 
necessity of all those technical means, required by the 
Common Law, in the conduct of such litigation. Al 
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though this provision of the act of incorporation pro- 
vides asummary remedy, different from the Common 
Law course, yet is it also remedial in its character, 
and if substantially pursued, should not be defea- 
ted by scholastic criticism. ‘The clause in the char- 
ter, after describing the cause of action, as one in fa- 
vor of the Bank, &c., proceeds thus, “it shall be law- 
ful for the President thereof, after having given thir- 
ty days notice to the maker, or endorser, as the case 
may be, to move the Circuit Court of the county 
in which said Branch Bank may be established, on pro- 
ducing to said Court, before whom the motion is 
made, the certificate of the President thereof, that 
the debt is really and bona fide the property of the 
Branch of the Bank of the State of Alabama, for 
judgment; and the Court shall proceed to render 
judgment accordingly.” ‘The notice in this case con- 
forms literally with the act. Itis given by the Presi- 
dent as such, notifying the defendant, that he will 
move for judgment, on a bill of exchange, which he 
avers isdue to, and owned by the said Branch Bank. 
The office of the notice is to inform the party of 
such matter, as will enable him to make defence 
against the motion. Here the cause of action is par- 
ticularly set forth; the property alleged to be in the 
Bank, and the time, and place of moving, distinctly 
averred. The objections urged in this case, are, that 
the notice does not say expressly, in whose favor the 
motion will be made, and that itis not under the 
corporate seal. When we consider, that the act re- 
quired to be done by the President, that is, giving 
the notice, is not the act of the corporation, but of 
its officer; and is not by virtue of an authority, de- 
rived either mediately, or immediately from the cor- 
poration, it will readily appear, that the authenticity 
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of its seal is not requisite. And as for the other ob. 
jection, if, by necessary legal implication any fact, 
is apparent in the notice, which it is important to the 
defendant to know, I would consider it sufficient, 
Could any one fail to know, under this notice, in 
whose favor the judgment sought against him, should 
be rendered? ‘The judgment isthe act of the Court, 
and is nothing more than the legal result, from the 
facts disclosed in the notice, and the act of incorpore 
tion. Ifthe charter had expressly directed the judg. 
ment, to be rendered in favor of the President, it 
should be so entered; but in the absence of sucha 
direction, it would surely be a palpable error, to render 
judgment, except for him, in whom the right is. | 
think the notice in this case is a substantial compli- 
ance with the act; that it gives sufficient information 
of every matter necessary to the defence, and would 
have authorised the hearing of the motion for a judg: 
ment. 

Let the judgment be reversed, and the cause re 
manded. 


HARRISON versus WEAVER. 


Where, in an action, by the indorsee of a note against the maker, the declarta 
tion described it as payable to A. B, or order, and the note was payable® 
lone to A. B.—held to be an immaterial variance. 

A variance in the description of a contract, which must be construed the same, 
whether the variance exist or not, not changing its nature ; will not be re 


garded. 


Weaver instituted an action of debt in the Circuit 
Court of Bibb, as endorsce of a promissory note. The 
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declaration, filed in the cause, complained against 
the defendant, as the maker of a note, payable to one 
McGough or order, and by the latter, endorsed to the 
plaintiff: but the note, when produced on the trial, 
was payable alone to McGough and not to order; 
whereupon the defendant moved the Court to ex- 
clude the note as evidence of the demand, because 
of the variance apparent in the declaration : but the 
Court held the objection unavailing, and judgment 
was entered for the plaintiff. The defendant took a 
bill uf exceptions upon this point, and brought the 
case into this Court. 


Pickens & Cuark, for Plaintiff. 
GOLDTHWAITE, contra. 


By Mr. Justice Hrrcncock : 

This was an action of debt on a promissory note 
dated, 20th January, 1831, for $50, due the 8th March, 
1832, made by the defendant, payable to John Mc- 
Gough. The declaration is in the usual form, and 
corresponds with the note, except that it describes it 
as payable to John McGough, or order—the plaintiff 
declares as the endorsee of the original payee. 

At the trial below, the defendant objected to the 
note being read to the jury on the ground of va- 
riance between it andthe declaration, in describing it 
as payable to order, when the words, or order, were not 
in the note. The Court overruled the objection, and 
permitted the note to be read, to which, exception 
was taken, and which is assigned for error here. 

It is a general rule, that the contract declared on, 
must be stated correctly, and if the evidence differ 
from the statement, the whole foundation of the ac- 
tion fails, and if the party attempts to set out the con- 
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tract in hac verba, a technical variance in animmate. 
rial matter will be noticed. But when the pleader 
does not attempt this particularity, it is sufficient to 
a1 Chit, py, declare according to the degal effect of the contract. 
334. By our statute, “all senile “bills single, promissory 
notes, and all other writings for the payment of mo. 
ney or any other thing, may be assigned by endorse. 
ment, whether the same be made payable to the order 
or assigns of the obligee or payee or not, and the 
assignee may sue in his own name, and maintain 
any action which the obligee or-payee might havg 
maintained thereon, previous to assignment,” &c.. By 
this statute the legal effect of a note not payable tp 
order, is precisely the same as if payable to order, 
and the pleader not having attempted to describe the 
note in hec verba, the objection was properly over 
ruled. 
The plaintiff in error has relied upon the case of 
»9 Wheat.558 Seoree et al. vs. Dorr.” There the action was upon 
two promissory notes: one of the notes was for $3ll 
31, payable twelve months after date, to the defen 
dants, order at the Bank of Discount and Deposit of 
the United States, at Lexington, but it was describ 
ed as a note payable generally, omitting the time— 
that it was to order—and the place where payable; 
the other note was for $10,065, payable at the Offic 
of Discount and Deposit of the Bank of the United 
States, nithout defulcation, for value received ; Lut i 
the declaration there was a total omission to state 
where the note was payable. In relation to the first 
note the Court, say, “these are all material parts of 
the declaration, and they are all omitted ; and in re 
lation to the latter, they say, that nothing is clearer, 
both upon principle and authority, than that, if the 
place where a note is payable, is omitted in the decla 
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ration, it is fatal; there is a variance in the essence of 
the instrument, as declared on and proved. 


Had the questionin that case only presented the 
single point of variance, that the one uuder considera- 
tion does, to wit, insertion of the words or order ; and 
had the Kentucky statute been the same as ours, and 
whether it was or not, does not appear; we cannot 
think the Supreme Court of the United States would 
have decided the variance as fatal. Upon the other 
grounds, to wit, the omission to state the time when, 
and the place where, the notes were payable, the Court 
seem to have predicated that decision; these points 
are particularly noticed by the Court, and upon which 
there was sufficient ground for the decision of the 
Court. 

In the case of Ferguson vs. Harwood,’ a variance *7 Cranch 408 
is held immaterial, where it does not change the 
nature of the contract, which must receive the same 
legal construction, whether the words be in or out of 
the declaration; that is clearly the case here. 


The judgment must therefore be affirmed. 











CASES DETERMINED 





OLIVER US. ATKINSON. 





OLIVER versus ATKINSON. 


The answer of a garnishee, that debtor had placed in his possession money 
which he believed belonged to the United States, held not sufficient, uncon- 
troverted, to authorise a judgment. 


The plaintiff in error was summoned at the instance 
of Atkinson, to answer what money, goods, &c. he 
had in his hands of one Deweese, the debtor of defen- 
dant. The plaintiff, in his answer, acknowledged him- 
self to be in possession of certain monies, which the 
debtor had placed with him for safe keeping, and which 
he, the debtor, said (and which the garnishee believed) 
belonged to the United States. On this answer, uncon 
troverted, the Circuit Court of Dallas rendered judg- 
ment against the plaintiff, and he took a writ of er 
ror to this Court. 


Cuiark, for Plaintiff—Go.ptuwalre, contra. 


By Mr. Justice Hrrcucockx : 

William Atkinson obtained a judgment in the Cir 
cuit Court of Dallas county, against A. C. Deweese, 
at the March term, 1832, of said Court for one hum 
dred dollars, and on the 20th day of August following, 
the plaintiff made an affidavit before a Justice of the 
Peace, that the defendant had no property within his 
knowledge whereof to make the money, but that 
Benjamin Mott, Charles Votey, and John Oliver, 
were indebted to him, &c.; upon which a summons 
of garnishment was issued against them. The two 
first answered, and admitted assets toa small amount. 
Oliver did not appear. On the eighth July, 1833, a 
notice was served on him to show cause why a judg- 
ment nunc pro tunc, should not be entered against 
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him for his default in not appearing to answer the 
summons; and at the fall term, 1833, of said Court, 
a judgment nunc pro tunc, was entered ; upon which 
a sci. fa. issued, returnable to the Spring term, 1834, 
of said Court. At that term, Oliver appeared and 
made answer, “that in his absence from home one 
day, the defendant, A. C. Deweese, deposited with 
the wife of said Oliver $45 in silver, of which his wife 
informed him on his return home the same evening; 
and after dark of that day, after returning home, a 
garnishment was served upon him. Next day he saw 
Deweese, and conversed with him on the subject; 
and he, Deweese, informed him, that the money was 
public money, belonging to the United States Post 
Office Department, and that he had deposited it with 
the wife of said Oliver for safe keeping until he 
could pay it over. ‘The money isstill in the hands of 
said Oliver. He states, that he knows Deweese ve- 
ry well: he is poor, and has little or no money, ex- 
cept that which he receives as Post Master at Plea- 
sant Hill. He believes the money belongs to the 
United States, and he knows of no other property,” 
&c. Upon this answer, a judgment was entered up 
against Oliver for forty-five dollars ; to reverse which, 
the case has been brought here. 

Several assignments were made; only one of 
which will be noticed, which is considered decisive 
of the case, (all the others are considered as waived 
by the appearance and answer of the garnishee,) to- 
wit: “that the amount for which judgment is ta- 
ken, is stated to be ascertained by an answer filed by 
Oliver, when the facts in the answer do not author- 
ise a judgment against the garnishee.” 






The statute upon which this proceeding is predi-*Aik. Dig. 42 
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pearance and examination of the garnishee to enter 
up judgment, and award execution against him for 
all sums of money acknonledged to be due to the de. 
Sendant, from him.” 

There was certainly no admission here, by Oliver, 
of his indebtedness to Deweese. He states the cir. 
cumstances under which the money was received, and 
concludes by stating his belief that the money be 
longed to the United States. This statement being 
made under oath, must be taken to be true, until con. 
troverted by the oath of the plaintiff, when an issue 
is to be made up and tried, as in other cases. 

The judgment must therefore be reversed, and the 
cause remanded. 


IVEY versus HARDY. 


In suits between a white man, and a free person of color, or of mixed blood 
within the third degree, where the amount in controversy is under twenty 
dollars, and the former is sworn, the latter has also a right to the advantage 
of his own oath. 


This was a suit before a Justice of the Peace of 
Pike county, commenced by the defendant in error. 
On appeal to the Circuit Court, the presiding Judgere 
fused to allow the plaintiff in error the privilege of 
his own oath, (the amount in controversy being un 
der twenty dollars) and on this point, he prosecuted 
@ writ of error to this Court. 


By Mr. Justice Hircucocx. 
The question involved in this case, is, whether, 
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when a white man sues a free person of color or of 
mixed blood within the third degree, in a case un- 
der twenty dollars, and offers his own oath to estab- 
lish his claim, the defendant can be permitted to be 


examined on oath, touching the suit, in his own de- - 


fence? ‘The Court below decided that he could 
not. 

By an act of the Legislature’ it is declared that 
“if the sum claimed be twenty dollars, or under, the 
Justice of the Peace may at the trial of the cause, 
proceed to examine the plaintiff and defendant, on 
oath, and give judgment as to him the right of the 
cause may appear.” By an other act,’ itis declared, 
“that all negroes, mulattoes, Indians and all persons 
of mixed blood, descended from negro or Indian an- 
cestors, to the third generation inclusive, though one 
ancestor of each generation may have been a white 
person, whether bond or free; shall be taken, and 
deemed incapable in law, to be witnesses in any 
case whatever, except for and against each other.” 

Itis by virtue of the first of these recited statutes, 
that the defendant in error claims the benefit of his 
own oath against the plaintiff in error, and by virtue 
of the latter, that he expects to exclude the oath, 
which the same statute extends to the plaintiff in er- 
ror. 

We do not think these statutes are to be thus con- 
strued. The latter statute is restrictive of a right 
which would otherwise be extended to that class of 
persons, in common with others—must be strictly 
construed, and consequently, confined to cases in which 
they are called to testify as witnesses in the common 
acceptation and understanding of the term. The 
first statute extends aright to the plaintiff, which the 
Common Law does not give. It is general in its 


>a Aik. Dig. 294 
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CHAMBERLAIN, adm’r. vs. BATES adin’r. — 
terms : the right is secured to each party, and when 
the plantiff claims the benefit of it, he must take it 
subject to all its conditions and consequences. It is 
in the nature of a summary Chancery proceeding, 
when the statements on oath of each party are taken, 
and judgment is given according “as the right ofthe 
cause may appear.” ‘To give the plaintiff the bene- 
fit of this statute, and exclude the defendant from it, 
under the prohibition of the other, would open a 
door to very great frauds, and would be subversive 
of every principle of justice. 

The judgment must be reversed, and the cause re- 
manded. 





CHAMBERLAIN, Adin’r. de bonis non, versus BATES, Adm’r. 


An administrator de bonis non, cannot sustain an action at law, against the rep 
resentatives of a former administrator, to recover money received by the !at- 
ter, in the course of a partial administration, and not accounted for, or paid 
over. 

The authority of an administrator, de bonis non, embraces only such of the per 
sonalty of the first decedent, as remains unadministered, i. e. in specie, unaltered 
or unconverted by his predecessor. 


This case was tried in the Circuit Court of Mobile. 
Chamberlain administrator de bonis non, of the estate 
of one Negus, left unadministered by James P. Bates 
his former representative; declared in assumpsit 
against the defendant, administrator of Bates, to re- 
cover a sum of money alleged to have been received 
by the latter, while the administrator of Negus, and 
which had never been accounted for, or paid over. 
On demurrer by the defendant, the Court held the 





































der 
vor 
cam 


thor 
asse 
rept 


lain 
gus, 
Jam 
gus, 
cout 
whi 
coul 


eral 
the « 


ous, 


for t 
tant 
Yet 
I wi 
nent 


tor « 
min: 
the | 
lega 
sona 








ep 
iat. 


yaid 


le. 
te 
es 
sit 
re. 


nd 
er. 
he 











JUNE TERM, 1835. 





CHAMBERLAIN adm’r. 08. BATES adm’r. 








demurrer well taken, and rendered judgment in fa- 
vor of the defendant; when, by writ of error, the case 
came to this Court. 

The only principle raised here, was as to the au- 
thority of an administrator, de bonis non, to sue for 
assets received and converted by the former deceased 
representative of his intestate. 


By Mr. Chief-Justice Sarrotp: 

The action was assumpsit, brought by Chamber- 
lain as administrator de bonis non of the estate of Ne- 
gus, to recover of the defendant as administrator of 
James P. Bates, the former administrator of said Ne- 
gus, a sum of money received by the latter in the 
course of his partial administration of said estate, and 
which he had failed to pay over, or otherwise to ac- 
count for. 

To the declaration, to this effect, was filed a gen- 
eral demurrer, on which the Court gave judgment for 
the defendant. 

This judgment on demurrer is assigned as errone- 
ous, and is the only question for revision. 

This question is now for the first time presented 
for the consideration of this Court: it is not unimpor- 
tant in principle, nor entirely free from difficulty. 
Yet as the argument has been brief, and ez parte, 
I will but concisely investigate a few of the promi- 
nent points necessarily involved. 

The principle is sufficiently clear, that an execu- 
tor or administrator, during the progress of the ad- 
ministration, is directly responsible to creditors, to 
the extent of assets received ; and ultimately to the 
legatees or distributees for any residuum of the per- 
sonalty; and consequently after the death of an execu- 
tor or administrator, his executor or administrator is 
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m Ike manner responsible if all the assets have hail 
actually converted by the former, so as to leave no aus 
thority for the appointment of an administrator de 
bonis non. Ido not understand these principles to 
be contested on this occasion ; but it is insisted, that 
where the executor or administrator dies pending the 
administration, leaving goods, chattels, &c. unadmin- 
estered, and an administrator de bonis non has been 
appointed, the representatives of the former are re. 
sponsible, not to the creditors, or others interested in 
the estate, but to the successor in the same trust. An 
argument used to sustain this principle is, that, in 
this State, unlike the law of Eneland, all debts are 
of equal degree, except some unimportant privileged 
charges; and that in case of insolvency, (as may be 
the situation of this estate,) the executor or adminis. 
trator, must exhibit to the County Court the amount 
of all claims and assets, and represent the estate in- 
solvent, to the end that raishle dividends may be as 
certained and paid over, by order of the Court ; that, 
where the first executor or administrator, has died or 
resigned, it is impracticable to adjust the estate, ac- 
cording to our system, unless his representatives be 
held responsible to the administrator de bonis non. 
To this argument, perhaps a sufficient answer 
would be, that a change of the law in one respect, 
which merely creates the necessity of a correspond- 
ing change in another, can not of itself produce the 
latter effect, though injury or inconvenience should 
result from the incongruity. But I do not perceive 
any increased difficulty from the adoption of our sys 
tem, even in cases of insolvency, to which only the 
argument applies. -Itis the duty of the executor or 
administrator, in all cases, to ascertain the condition of 
. the estate within a reasonable time, and if there be a 
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deficiency of assets to pay all the debts, to represent 
the facts to the County Court, and have the estate 
declared insolvent. Ifhe use the necessary precau- 
tion to make no undue appropriation of the funds, he 
can generally do so under either system. Nor do I 
discover that the difficulty is greater under our equal- 
ity of debts, than in England, where the different de- 
grees are allowed. If an executor or administrator 
under laws recognising priority of debts, pay one of 
inferior degree, leaving others of superior, unprovided 
for, he is considered as hi wing made the payment in 
his own wrong, and is no less chargeable with the lat- 
ter. In like manner, if one under our law of equal- 
ity, where there is a deficiency of assets, pay all, or a 
larger proportion of any debt, than the rateable pro- 
portion, he must be considered as having paid so much 
in his own wrong, and on that account is notthe less 
responsible to other claimants. But it does not follow, 
from any of these views of the subject, that it is not 
the duty of the first executor or administrator, or in 
ease of failure of the administrator, de bonis non, if the 
estate be insolvent, to cause it to be so declared as 
early as practicable, and then, with the aid of the 
Court and commissioners, to cause it to be finally 
closed, pursuant to our statute regulations. Nor 
does it necessarily result from the nature of the pro- 
ceedure, that this settlement, though arising on the 
report of insolvency by an administrator, de bonis 
non, might not equally embrace all the accounts of the 
first administrator or executor, so as to extend to his 
representatives the same we at from suits, that 
in such case, is provided for the administrator caus- 
ing the declaration of insolvency ; except as to juilg- 
ments previously obtained against him, which, like 
70 
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payments made, imply an admission of sufficient as. 
sets. 

The plaintiff, in support of his right of action, re. 
lies, as authority, upon a decision of the Supreme 
Court of Massachusetts, where, as he suggests, the 
statute provides pro rata payments in case of insol- 
vency, in a manner similar to ours. It is the case 
of Jewett vs. Jewett, adm’x. It is true, that the re 
marks of Chief Justice Parsons, who delivered the 
opinion of the Court, afford some countenance to the 
principles insisted on in support of this action ; but 
that case was essentially different from this, and the 
question originated out of an act of the Probate Court, 
in removing an administratrix from the trust, pending 
an action against her by a creditor of the intestate, 
which removal was by authority of a statute of that 
State, the special provisions of which, or how far they 
may have influenced the decision, do not appear 
The want of assets, and this removal, were plead a 
matter of defence, and on demurrer, the plea was 
sustained. In giving the opinion, the Chief Justi 
remarked, that if the defendant had assets, she mus 
account for them with, and pay them over to the sue 
ceeding administrator. But in support of this pos 
tion he cited no authority. And in conclusion, he 
said, that considering the manner in which the assets 
of the deceased were appropriated by their law, the 
Court were of opinion the plaintiff could no longer 
sustain his action. He had, however, previously ad- 
mitted, that, at Common Law, the defendant might 
retain sufficient assets for the payment of the debt 
against the subsequent administrator ; but he pro 
ceeded on the principle, that the Common Law mode 
of marshalling the assets for the payment of debts, 
according to their degrees of priority, may have giv- 
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en asanction to the retainer, which their statutes did 
not. Whatever may be the correct rule of decision 
respecting the right of a removed administrator to re- 
tain assets In such case, especially under the statute 
of that State, I think it may be safely assumed, that 
according to the Common Law, remaining unimpair- 
ed in this State, the representatives of a deceased ex- 
ecutor or administrator may here retain a sufficiency 
of the converted assets, to satisfy all demands which 
were chargeable against the latter, in the fiduciary 
capacity during the continuance of the trust. The 
law and the reason may be different in the case of re- 
moval, which implies direliction of duty, and a conse- 
quent necessity for prompt settlement. 

Such is the spirit of our statute on this subject, 
which has also been referred to in support of this ac- 
tion. It authorises the Orphan’s Court, where ad- 
ministration has been granted on insufficient securi- 
ty, to require other that is sufficient: also where any 
administrator has embezzled, wasted, or misapplied, 
ill, or any of the decedents, estate, or shall refuse or 
neglect to give bond with security as aforesaid, to 
forthwith revoke or repeal the letters of administra- 
tion, and grant others tosuch person, entitled thereto, 
as will give the requisite bond. The subsequent 
administrator “may have actions of rover, detinue, 
account, and on the case, for such goods or chattels 
as came to the possession of the former administra- 
tor, and were withheld, wasted, embezzled, detained 
¢ misapplied, by any of them, and no satisfaction 
made for the same.” By this I would understand, 
that authority is given to the new administrator, im- 
mediately, to institute either, or all the actions men- 
tioned, that may be most appropriate for any miscon- 
duct, or either of the wrongs therein specified. It is 
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justly to be inferred that the Legislature, by express: 
ly prescribing these remedies, intended to confer on 
the subsequent administrator, more extensive powers 
than by the Common Law, are incident to adminis. 
trators de bonis non ; otherwise it would have been 
sufficient merely to have authorised the removal, and 
the subsequent appointment. 

On the part of the defendant has been cited the 

5 Rand.R. 51 C28€ of Coleman, adm. v. McMurdo, et al The action 
was by an administrator de bonis non, against the repre- 
sentatives of the former administrator, as is the case 
before us. The President of the Court being ab- 
sent, the other Judges gave their opinions serzatim, 
at great length, and after full discussion. ‘The deei- 
sion denied the right of action, Judge Coalter alone 
dissenting. He also inclined to admit that the Com. 
mon Law was against the right of action, but con- 
tended for the right 2x Virgnia, on the ground of 
long usage, and the operation of statutes in that State, 
which the majority of the Court determined to have 
been repealed. 

Judge Carr adopts the principle, that, if an exec 
tor dies intestate, only the personal estate, the proper- 
ty whereof is not altered, shall go to the administra 
tor de bonis non, and not to the next of kin of the ex 
ecutor; because from the time the executor dies in 
testate, the first testator dies intestate also, and it 
was the executors own fault that he did not, as he 

on + sy might, alter the property.’ Again, “ that every thing 
is unadministered, which has not been reduced into 
actual possession, and converted by the administra 
tor :” also, “that, an administrator de bonis non, is el- 
titled to all the goods and personal estate, such as 
terms for years, household goods &c., which remain 

in specie, and were not administered by the first ad- 
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ministrator : as also debts due the intestate.” Such 
is found to be the doctrine of the Common Law." 
From these principles it results, that the authority 
of an administrator de bonis non, embraces only such 
of the personalty of the first decedent as remains wn- 
administered, i.e. in specie, unaltered or unconverted 
by his predecessor. Hence it is, that the letters or 
commission of an administrator de bonzs non is held 
to extend, as his title imports, to the uwnadministered 
assets alone, and so far only is one in that capacity to 
be regarded a trustee for distributees, and representa- 
tives of the testator or intestate. In the Virginia 
case cited, Judge Greene remarks, that, “No case has 
ever occurred in England, in which an administrator 
de bonis non has ever asserted a claim against the 
representatives of a deceased executor or administra- 
tor, at law or in equity, for an aecount of the assets 
wasted or converted to his own use, by the executor 
or administrator ; and consequently no adjudged case 
is to be found expressly aflirming or denying the pro- 
priety of such a claim.” He also draws what ap- 
pears to be the just and necessary disintction be- 
tween an administrator de bonis non, and a tempora- 
ry administrator commissioned to act during the s7- 
nority, absence &c., of the person entitled to the gen- 
eral trust; a distinction which the agument of the 
plaintiffs counsel in this case would have the effect 
to destroy. He says the ‘commission of an admuinis- 
trator de bonis non gives him only the goods not ad- 
nunistered ; “whilst in cases of an infant, executor 
or administrator, or where one entitled to administra- 
tion, or as executor, is absent, or is obstructed by a 
pending suit; whenever the impediment is removed, 
ageneral probate or administration is granted to him 
for the whole estate, and the administration is grant- 
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ed in the mean while to the administrator durante 


minore wtate or durante absentia, or pendente lite, for the Gre 
use of the executor or a Iministrator, to whom a gen- sys! 
eral probate or administration may afterwards be com- of | 
mitted. whey are only the bailees of such general non 
executor or administrator, and t therefore responsible t to he : 
them.” So, if mune ition be granted to an im- gall 
proper person, or by an improper Court, and after- sor, 


? 


wards revoked, the subsequent administrator properly con 





wppointed, has a general commission of the adminis- mal 

tration, and is thereby entitled to call the displaced adn 
administrator to account, 2s in case of an executor de adn 

“il Vin. Ab. soz tort. tent 
U7, pl. 4. 4 ae a—o esi ae eee 1 . 
In the case of an executor or administrator, who give 

has, for misecnduct, been removed from the trust, I of | 

have already coneeded that the reason, and at least aga 

our statute laws, are different; that, in such case, to and 

a greater extent, the unfaithful or mcompetent trus- spo 

tee may ‘a called l to an immediate account by the test: 
administrater de bonis non, who has been deemed and 

more worthy the trust ; that though this transfer of he 

the assets or interest effects nothing nein ; the final has 


settlement of the estate, cai to render it more se- wit 
cure, this object alone may bea hat ee inducement thai 
for the change. Where, however, the necessity for tors 
the new appointment originates in no complaint, or unt 
distrust of the former trustee, but as a consequence of exe 
his death, no such danger is to be presumed. This suit 
being the case before us, the statute referred to, does bee 
not apply to it; nor am I nar engian that all our stat- and 
ute regulations concerning the settlement of estates mi¢ 
have materially changed the policy in respect to the aga 
question presented ; if they have, the authority of the gat 
Legislature must be revoked to change the remedy: onl 


the judiciary is incompetent. non 
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An other view of the subject presented by Judge 
Greene, in the case cited, is not inapplicable to our 
system, and tends farther to reconcile even the policy 
of limiting the authority of administrators de bonis 
non, as above proposed. Under this rule of practice, 
he says, the creditors have an immediate remedy a- 
gainst the executor or a 
sor,in which it isonly necessary to prove a waste, or 
conversion, to an amount sufficient to satisfy the de- 
mand, and notto settle accurately the accounts of the 
administration; and without the intervention of the 
administrator de bonis non, all creditors to the ex- 
tent of the fund in question, would be secured by bonds 
given by the legatees to the executor or administrator 
of the executor or administrator, to indemnify him 


7 
} 
A 


ministrator of the predeces- 


against debts of the first testator, which may appear 
and be recovered against him. He alone being re- 
sponsible to the creditors for the fund for which his 
testator or intestate was responsible, he is the proper 
and only proper person to whom those bonds should 
be given ; whereas, if the administrator de bonis non, 
has a right to recover this fund, it will be burthened 
with two commissions instead of one, or even more 
than two, if there be several successive administra- 
tors de bonis non. ‘The creditors would be delayed 
until after a tedious litigation; the accounts of the first 
executor or administrator were finally settled in the 
suit of the administrator de bonis non, and he had 
heen enabled to coerce the payment of the money, 
and their rights would be varied as aforesaid. They 
might be farther delayed by the necessity of a suit 
against the administrator de bonis non ; and so the le- 
gatees and distributees would also be delayed, not 
only by the first suit by the administrator de bones 
non, but by their suit against him for a settlement of 
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his accounts; and the hazard of loss to creditors, le- 
gatees and distributees, would be doubled, trebled or 
quadrupled, according as there were one or more 
successive administrators de bonis non, from the pos- 
sible, and indeed common insolvency of executors and 
administrators, and their securities. 

The opinions of the majority of the Court, in the 
case cited of Coleman, adm.v. McMurdo, resulted in the 
conclusion, that, an administrator de bonis non, can 
not sue the representative of a former executor or 
administrator, either at law or in equity, for assets 
wasted or converted by the first executor or adminis- 
trator; butsuch suit may be brought directly by cre- 
ditors, legatees or distributees. 

The opinion of this Court sustains the same _prin- 
ciple, in reference to the Common Law and statutes 
of this State. 

The judgment of the Circuit Court must therefore 
be affirmed. 
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ABATEMENT. Page. 
1. While a mere entry or Statement of the name of a case , and ofthe counsel pro- 
secuting and defending it, not shewn by whom nrade, (not being such an en- 
try of apperranc yas is required by the rules of Cc } ut) or the giving of a re- 
plevy bond, (iu an action of detinue,) or the filing of a plea in abatement to 















the writ; are not, in either case, such an appearance as s will waive the right 

of an objection to an abateable defec ti in the writ: Yet, a plea to such defect 

to be available, must appear te have been submitted at pe proper time, in the 

proper place, and in the mode prescribed by the : petal vs. Nabors. 162 
9. A plea, commencing with matter of abatement, og concluding in bar, is des 

fective and ba ae on demurrer.—Noger, ‘ons vs. Smiley & one 249 


3. And where a plea in abatement was file severzl continuances, and after 
a demurrer had been considered, and the general ea pleade 4 the Court 
refused to extend ademurrer to the plea, back to a supposed defect in the de- 
claration.—Jp. 249 
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ACCOUNT. 


1. The balance of an open account, (eriginaily ier here tint tifty dollars, but 
reduced below that amount by credits, )is recoverable beiore a Justice’s Court. 

; Baird vs. Nichols. 186 
2. Interest is recoverab'e on an open account for goods sold and detivered, where, 


Wy express stipulation, the account is to be conside red as due at a particular 
ay.— Moore vs. Pation » 














3. Interest held recoverable on an o° account, en the comma n counts In assump- 
sit, where the defendant agreed to pay niterest, aad promised to give bills in 
discharge of the debt.—J). 451 
ACKNOW LEDG) coo v ile Wesiuse 
ACTION. : 
1; Where there is a joint interestex i a contract, and one of the parties dies, 
before action Is commenc h action must be brought in the name of the 
survivor} and a fa lure to toutin tie dec tion the contr: ict, as it existed, 





and to shew the interest of lainti?t to be as survivor,i rror— Callison v. Little 89 
2. Inan action of trespass ault ¢ t acal ve the jury, upon ex- 








ecuting — i mst find a joint verdict against all the defe ‘udants, 
and cannot assess s — 1, ets 145 
3. In actions against off { to » pre 3 \ ular day, the 


of equity in excuse for the failure— 
And where the am under f ty dollars, such excuse may 

be shewn by the oa! -Starnes & Co. vs. Pierce. 227 
4. A suit cannot be legally c ymmen upon a promissory note, on the same day 

on which it becom: ».— Randolph vs. Cook & Ellis. 236 
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5. That, suit 1s brought on ¢ ; t 2° js past due, is avail- 
able in error, even alter appear and judgment by 2d dicit.—ib. 286 

6. The hoider of an instrum nt, (transferred as conditional payment or collateral 

security) is not bound first to sue thereor—or io offer to, or reiurn the same 3 


in order to maintata an action of the orizgical debt or cousideration, ihtended ‘ 

to be secured by such instrument.— Trotter vs. Crocieli. 401 
7. Where paper securities have been trans frred as an ebsoiule payment of a pre- 

existing de abt, then no resort enn be had on such debt, or is original conside- 

ration—and the party rec eivin g the same must take bis recourse on the paper 

so transferred—(uniess indeed they >: forved, or frand be committed in the 

representation of thetr vale: (7 401 
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ACTION. me 
8. But if the transfer of paper be intended merely as a cohditional payment, or as 
acollateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it—Jb. 
9. Detinue, lies by the mortgagee, to recover possession of personal property 
mortgaged, after the time for the redemption of the mortgage, has expired. 
Hopkins vs. Thompson. 
10s The acts of 1823 ‘29, requiring the indorsee of a paper tosue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued— Woodcock vs. Campbell. 
11. In such case, it is not necessary to charge the indorser, that the party should go 
beyond the State to find the maker.—Id. 
12. Interest, under our statute. authorising its recovery by way of damages, is sub- 
stituted fur damages, at Common Law.—Mc Whorter vs. Standifer. 
13. And, semble—that if in an action of debt, no damages are laid in the declaration, 
yet a recovery may be had of the interest.—Jb, 
14. It ts not error, het in an action of debt, or assumpsit, to recover the amount of 
any writing, (embraced in the statutes, authorising the calculation of interest 
* by way of daniages, tor the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided it 
pears, that no more has been adjudged by way of interest, than is reco. 
verable, by law, upon the debt, as shewn to be due, and unpaid, by the re- 
cord.—Ib, 
15. Suit cannot be maintained against the surety of an administrator, on the ad- 
ministration bond; where it does not appear, that a judgment has been ren- 
dered regularly against the administrator as such.—Faulk vs. Judge County 


lonroe. 

‘ 16. An administrator de bonis non, cannot sustain an action at Jaw, against the rep- 

resentatives of a former administrator, to recover money received by the lat- 

ter, in the course of a partial administration, and not accounted for, or paid 
over.—Chamberlain adm’r. vs. Bates adm’r. 


ALIEN. 

1. After an indictment has been found against a prisoner, and the same has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persons, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it is 
an alien.—Boyington vs. The State. 


AMBIGUITY. 
1 When there is no ambiguity apparent on the face of an instrument—nor any 
intimation gue of a disclosure of « latent ambiguity, the refusal of an inferior 
Court, to admit parol testimony to explain such instrument, is not error.— 


Johnson vs. Ballew. 


APPEARANCE. 

1. While a mere entry or statement of the name of a case, and of the counsel pro- 
secuting and defending it, not shewn by whom made, (not being suck an en- 
trv of appearance as is required by the rules of Court,) or the giving of a re- 
plevy bond, (in an action of detinue,) or the filing of a plea in abatement to 
the writ; are not, in either case, such an appearance as will waive the right 
of an objection to an abateable defect in the writ: Yet, a plea to such defect, 
to be available, must appear to have been submitted at the proper time. in the 
proper place, and in the mode prescribed by the statute.—Nabors vs. Nabors. 


ASSIGNMENT. 


1. A and W entered into a covenant, whereby A, afteracknowledging himself in- . 


debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. Inan.action by W’s executors upon 
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the covenant—Held, Ist. That the negligence of W incollecting the assigned 

bands, was not in issue under the plea of “‘ covenant performed.”” 2d.ThatT. 

was a competent witness to shew the result of his efforts to collect the bonds. 
ldridge vs. Warner's executors. 

2. The indorsement of a promissory note is the highest evidence of the nature of 

the agreement between the parties; and evidence of a parol agreement 

made at the time, varying the legal liability, is madmissible-—Hightower vs. 


S. pull kde insolvency of the maker of a note, at the the time of its assignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—Jb. 

4. Where the maker of a note, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuscs to receive it, and it cannot 
afterwards be recovered, it is negligence on the part of such assignee, and he 
must, to that extent, sustain the loss.—Jb. : 

5. It is competent for a defendant to show by testimony, that an instrument assign- 
ed as a conditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plainuff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

6. The holder of an instrument, (transferred as conditional payment or collateral 
security) is not bound first to sue thereon,—or to offer to, or return the same ; 
in order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.—Jb. 

7. Where paper securities have been transferred as an absolute payment of a pre- 
exisiing debt, then no resort can be had on such debt, or its original conside- 
ration—and the party receiving the same must take his recourse on the paper 
so transferred—(unless indeed they be forged, or fraud be committed in the 
representation of their value. )—Jb. 

8. But if the transfer of paper be intended merely as a conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it.—Jb. 

9. In order to charge the assignor of a bond, (on a contract of indorsement made 
prior to the passage of the act of 1332, subjecting bonds payable in Bank, to 
the Law Merchant,) held, not necessary that demand K me have been 
made at the Bank where the instrument was made payable.— Woodcock vs. 
Campbell. 

10. The acts of 1828 '29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued.—Jb. 

11. In such case, it is not necessary tocharge the indorser, that the party should go 

beyond the State to find the maker.—Ib. 


ASSUMPSIT. , 

1. An obligation or agreement signed between two or more parties, concluding 
“ Given under our hands and seals,” and containing a seal after the’name of 
the first signer, (the other signeing immediately under it,) isa sealed instrument, 
aud assumpsit is not maintainable thereon.—Hatch vs. Crawford. 

- 2.A and B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, in a controversy between them ; and that what- 
ever amount was found against either should be paid in debts due to the party 

found debtor.—Held,—Horton vs. Ronalds. 

3. That where A on the balance found vgainst B commenced an original attach- 
ment, and obtained judgment by default, without a jury, as an tndebitatus as- 
sumpsit, for the amount in money, such judgment was erroneous, and that A 
had not resurted to the proper action.—Jb. 

4. Interest held recoverable on an open account, on the common counts in assum 
sit, where the defendant agreed to pay interest, and promised to give bills in 
discharge of the debt.—Moore vs. Patton, Donegan & Co. 

5. It is not error, that in an action of debt, or assumpsit, to recover the amouut of 
any writing, (embraced in the statutes, authorising the.calculation of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
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adjudged by the Court, thai is demanded im the declaration: provided. it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and unpaid by the re- 
cord.—M Whorter vs. Standifer. 


ATTACHMENT. 
1. The bond, authorised by statute, on the replevy of property taken in attach: 
ment, must be payable to the sheriff not to the plaintiff in the attachment. 
Sewall vs. Frani:lin, et al. 





































ATTACHMENT. 

2. But where a sherii?, having attached the goods of A, at the suit of B, delivered 
them to C, and VY, who did not appear to be the agents, attorneys or factors 
of the defendant in ihe attachment, or acting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the payment of such judgment as might be had in the attach- 
ment cause: in debt brought upon the bend by B, held—that the bond was 
not recoverable, either as a statute, or Common Law obligation.—Ib. 


ATTORNEY. 


fact, tobe determined by the jury.—Evans vs. Watrous. 

2. An averment in a declaration, against an attcrney for negligence, that he had 
negligently commenced a suit, and improperly dismissed it, contrary to his 
duty, &c.—held, to be a sufficient charge of gross negligence, to put the de- 
fendant, upon his plea.—/b. 


AWARD. 

1. Aand B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, in a controversy between them; and that what- 
ever amount was found against either should be paid in debts due to the party 
found debtor —Held. Horton v=. Ronalds 

2. That where A on the balance found against B commenced an original attach- 
ment, and obtained judgment by default, without a jury, as in indebitatus as- 
sumpsit, for the amount in money, such judgment was erroneous, and that A 
had not resorted to the proper action.— JA. 


BANK. 
1. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill or note, need not be under the corporation seal.—Bank ys. 
Harrison. 
%. The summary proceeding authorised against the debtors of such Bank, though 
‘ * different from the Common Law course, is yet remedial in its character, and 
if substantially pursued will not be defeated by mere technicalities. —Jb. 


BANK NOTES. 
1, Payment, in discharge of a debt, in genvine Bank Notes, if made bona fide, 
and in ignorance of the failure of the Bank, is a valid payment; though at 
the time, the notes might be valueless.—Lowrey vs. Murrell. 


BARRON AND FEME. 
1. A deed. to a feme covert, and tne heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal of the husband, and liable for his debts.—Harkins vs. 


er. 

2. Equity will give effect to the terms of a deed, conveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and will regard 
thehusband a trustee, so far as to enforce a compliance with the intentions 
ofthe donor. But the intention to create a trust estate for the wife must dis- 
tinetly a. 

3. Where a deed ef personal property, conveying the same to the wife, stipulated 

thatthe property was given for the joint use, behoof aud support of the nd 

and wife, and subject to their joint possession ; the Court held the deed not to 


1. An attorney at law, is only liable for gross negligence ; which is a question of 
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create aseparate and distinet estate for the wife, in exclusion of the husband's 
marital rights; but subject to his debts.—Jb. 


] BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A suit cannot be legally commenced upon a promissory note, on the same day 
on which it becomes due.—Randolph vs. Cook & Ellis. 

2. The indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the parties; and evidence of a parol agreement 

3 made at the time, varying the legal liability, is inadmissible.-Hightower vs. 
Ivy. 

3. Proof of the insolvency of the maker of a note, at the time of its‘assignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—IJb. 

4. Where the maker ofa note, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered, itis negligence on the part of such assignee, and he 
must, to that extent sustain the loss.—Jb. 

5. As a general rule, an indorser ef a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any part to 
the iustrument whose liability is anterior to his own’—Kennon vs. McRae. 

6. The acts of 1828 '29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued.—Woodéock vs. Campbell. 

. In such case, it is not necessary tocharge the indorser, that the party should go 

beyond the State to find the maker.—J/b. ‘ 

. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill or note, need not be under the corporation seal.—Bank ys. 
Harrison. 

9. Where, in an action, by the indorsce of a note against the maker, the declara- 

tion describad it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Weaver. 
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a BOND. 

1. Sealing is an essential requisite to constitute a perfect bond, and an instrument 
purporting to be a certiorari bond, but containing no seals, is void.—Skinner 
vs. McCarty. 

2. In order to charge the assignor of a bond, (ora contract of indorsement made 
prior to the passage of the act of 1832, subjecting bonds payable in Bank, to 
the Law Merchant,) held, not necessary that demand should have been 
made at the Bank where the instrument was made payable.—Woodcock vs. 
Campbell. 

3. The bond, authorised by statute, on the replevy of property taken in attach- 
ment, must be payable to the sheriff not to the plaintiff in the attachment. 

Sewall ys. Franklin, et al. 

4. Bonds voluntarily executed to civil officers, in relation to judicial proceedings, 
though invalid as statute bonds, may, if they contain valid and sufficient con- 
sideration, be available as Common Law bonds.—/b. 

5. But where a sheriff, having attached the goods of A, at the suit of B, delivered 
them to C, and D, who did notappear to be the agents, attorneys. or factors 
of the defendant in the attachment, or acting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the payment of such judgment as might be had in the attach- 
ment cauge: in debt brought upon the #ond by B, held—that the bond was 
not recoverable, either asa statute, or Common Law obligation.—Jb. 


BRIDGES. ' 
1. The Legislature has thesame right to anthorise the erection of toll bridges, by 


Connty Courts.—Dyer vs. Tuskaloasa Bridge Company. 
72 
~ 








act Incorporating a company for that purpose, which it has vested in the . 
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BRIDGES. € 


2. The r ofa ferry, opposite a town, ueder license from the County Court, 
keeps it subject to the public convenience ; and the erection of & toll bridge 
near such ferry, by a Company, under charter from the Legislature, is not a 
violation of the vested rights of such ferry owner.—b. 

3. ‘The principle. that private property cannot be subjected to public use, without 
adequate compensation, does not apply to alleged losses, sustained by the 


=  ownerof a ferry, (over a public water course, opposite a town, and who holds 


the same under grant from the County Court)by reason of the @rection near 
it of a toll bridge, under a charter, granted by the Legislature.—Jb. 

4. The Legislature, in an act incorporating a Bridge Company, having provided a 
mode for assessing the damages which might be sustained by the owner of 
any land, sclected as a scite and asa road to and from said bridge—such 
mode is conclusive, and the proprietor of land, so appropriated, must resort to 
the means pointed out by tha statute, for compensation.—/h. 


CAUSE OF ACTION. 


1. That, suit 1s brought on a cause of action, before the same is past due, is avail- 
able in error, even after appearance and judgment by nil dicit.—Randolph vs. 


Cook & Ellis. 


CERTIORARI BOND. 


1. Sealing is an essential requisite to constitute a perfect bond, and an instrument 
purporting te be a certiorari bond, but containing no seals, 1s void. —Skinner 
vs. McCarty. 


CERTIFICATE. 


1..The certiiicate of a presiding Judge, to the record of another State, that the 
clerk attesting the record, was clerk at the date of his the Judge's certigcate, 


‘ that the attestation was in proper form; held to be a sufllcient compli- 


e with the provisions of the act of Congress regulating the authentication 
of records.—Merriwether vs. Garvin. 

2. It is not essenital, that the Judge’s certificate should state, that the clerk attes- 
ting the record, was clerk, at the date of attestation.—Ib. 

3. Tne duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is, before the issuance of the patent thercon,—sutlicient evidence of ti- 
tle to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title —Bullock we. Wilson. 


CHANCERY. 


1. Where executions are issued against personal property, which has been claim- 
éea'by a third person, under the statute, and before the trial of the rights is de- 
termined, other executions are issued upon the same judgment, and Jevied 
upon the same property—an injunction will lie to restrain proceedings on the 
laiter.— Huntington vs. Bell 

2. Where'the allegations of a bill in chancery, were, that a slave had been conveyed, 
with gn agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to, which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six yeafs had ensued, without excuse for the 
delay, the Court refused to disturb thé sale—Hatfieid vs. Montgomery. 

3. The assignee of such person making the conveyanee, held, not to be a compe- 
tent witness, to prove the defeaggnce.—Ib. 

4. In the case of a mortgage, as in offtes deeds, in which fraud is alleged to have 
been committed, a party is not entitled ‘to an unlimtted time for the prosceu- 
tion of his rights, dfter his knowledge of the existence of those rights, and of the 

Ne fraud—but in such case, after an unreasonable delay, the law will presume a 

og “payment or discharge of te equity. —Ib. 


/ 5. 1tisa rule of practice in equity, that a bill may be dismissed, on motion, at 


any time, for want of equity,-—Haughy vs. Strang. 


\ 6. Where Courts of Law and Equity have concurrent jurisdiction of a matter of 


defence, and a defendant elects to defend at law, and fails, he will not be per- 
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mitted afierwards to apply to chancery, unless such failure has resulted from 


unavoidable accident.—/b. 177 

72The refusal, of aCommon Law Judge, to grant a new trial, in a case adjudged 

296 before him, and where all the facts were properly cognizable, is not a good 
cause for an application to chaneery.—Jb. , 177 


&. Itis an inflexible rule, that chancery will not relieve against a judgment, where 
a party has been heard at law, unless he were ignorant of facts pending the 
suit, or those facts were stch as could not have been received, as a defence 
296 at law.—Thomas & Harris vs. Hearn, et al. 262 
9. Where facts and circumstances, available as a defence at law, have been omit- 
ted to be relied on, or where those matters have been passed upon by a Court 
of competent authority, and no steps have been taken to. correet an erroneous 
decision of such Court, in relation to them; chancery will aot interfere.—Jb. 262 
2% 10. Where two or three joi ers of a miill, were compelled to pay a judgment 
at Jaw, on account of the joint property, the Court of Chancery, (under the 
circumstances, to save litigation, its jurisdiction being concurrent,) enter- 
tained a bill, and compelled the third joint owner, to contribute his proportion 
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of the said judgment.---/b. 262 
rai) 11. Where a case in Chancery can be completely decided, between parties; the 
circumstance, that an interest exists in another person, whom the process of 
the Court can not reach, will not prevent a decree upon the merits.— Marr's 

ex’ ix, vs. Southieick, Cannon & Warren. 351 
12. A suit against the representative of estate, for the purpose of subjecting the 
19 assets of a deceased partner, to the payment of a judgment obtained agaiust 
the firm; is a new and distinet proceeding, ag nsta new party 5 and all the 

facts mu&t be established by testimony, inthe ordinary manner,—Id. 351 


3. Thus, the judgment obtained against a firm, in sych case, is not,proper evidence, 
nor can the depositions taken in the Common Law suit, be read as testimony 
against an executor, in a Chancery cause, tocompel payment out of the estate* 
of the firm debt.—Jd. oe #51 
. Where a judgment, having been obtained at law in this State, against a firm, 
the creditor, residing abroad, filéd a bill in Chancery against the representa- 
19 * tive of the estate of one of the partners, to subject the assets of the estate to 
the payment of the judgment—held, that an admission, that one of the firm 
resided in New Orleans. and was solvent, was fatal to the Chancery case ; for 
this was an admistion of acomplxte and adequate remedy atlaw, which should 
1% have been pursued, before resorting to equity for relief, against the estate of 
the deceased partner.--—-Id. 351 
5. The refasal of a Chancellor to dismiss a bill,for want of security for costs, is not 
a ground for reversing a decree in equity—-excuses for a non-compliance 
with the Jetier of the siatutc, being necessarily, subject to the diseretion of 
the Court.— May and May, ex’rs, vs. Eastin. 414 
16. In determining between angbsolute sale and a morigage, the Court will take 
the intention of the parties, from a view of all the circumstances: and where 
it is evident thata prima facie absolute sale, was intended as a pledge, the 
Court will relieve against the sale, and suffer a redemption. —Id. 414 
17. Where A, having slaves levied on under execution, io favor of the Bombeckbee 
Bank, and being about to discharge the same by payment of the notes of that 
Bank, was hindered from so doing by tLe representations of B, that it would 
not be a good payment, but wha, on an agreement with A, paid off the execu- 
58 tion in the same money, and took apurchase of one of the slaves. (with a con- 
dition of redemption in three months: ) the Court, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restita- 
tion, on the payment by A, of one halfthe nominal value of the Tombeckbee 
Bank notes, paid by B, in discharge of the execution:s—Id. 414 
18. The general ru‘e that a mortgagor, seeking to redeem, must pay costs, does no! 
apply to a case; where the mortgagee sets up an absolute tideinbimself.—Jd, 414 
19. Equity will give elfect to the terms of a deed, conveying property to a fem’ co- 
vert for her exclusive use, even where no ¢trustec is nominated, and will regard 
7 the husband a trustee, so far as to enforce a compliance with the intentions of 
the donor. Bat the intention to create a trust estate for the wife must distinet- 


ly appear.--Harkins, ct al. vs. Coaller, ct al 463 
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20. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support ofthe husband 
and wife, and subject to their joint possession; the Court held the deed not to ere- 
ate a separate and distinct estate fur the wife, in exclusion of the husband’s 
marital rights ; bat subject to his debts.—-Id. 

21. Where a commissioner, appointed by the Governor, to rent the University lauds, 

had collected rents which he had never reported, it was held, that a bill for 
discovery, and account, was properly cognizable dn equity, and that the suit 

was well brought in the neme of the Governor—also, tnat there being an evi- 

dent default in the non-payment of the money collected as rents, the Chancel- 

Lge ler properly decreed interest on the account.— Bullock vs. The Governor, &c. 
/ 22. Bill filed to foreclose a mortgage on real estate, against several contending par- 
‘ ties (whose rights doubtful) dismissed on grounds,—lIst. ‘That the mortgage 
secured other property, sufficient to meetthe mortgage debt. 2d. That one 

4 of the defendants having died pendente lite, and his representatives being ma- 
terially interested, no steps had been taken to make them parties.— Koger ys. 

> Weakly, et al. i} 

‘. 23. The decision of Chancery, upon the facts of a case, are. conclusive against all 
parties, suing under the same facts afterwards.— McWhorter vs. Standifer. 

24. If a receiptin discharge of aright bas been,executed voluntarily and with a pro- 
per understanding. aud there is no proof of fraud, mistake, or ignorance of the 

} rights of the party executing it; the presumption in favor of its validity, must 
! prevail.— Caldwell vs. Gilles and ur. 

25. Where it appeared that 4 receipt, charged to have been procured fraudulently, 
wasthe motive which induced the defendant to distribute an estate to the ad- 
vantage of the complainant, and at the risk of injury to the defendant; and 
there was no proof of fraudNn procuring the receipt, the Court refused to de- 

~. termine the receipt void and inoperative.—IJd. 

26°The answer of a defendant, to a bill, filed for the discovery of testimony in aid of 
a triaat Common Law, may be used, by the plaintiff on that trial, or not, and 
if used, any other evidence consistent with the issue, is not thereby precluded. 

> 


Cox, ct ux. va. Cox. 
CHEROKEE NATION. 

, 1. The act of 1820, extending the jurisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &c. to all the tract of country belonging to the Cherokee 
Indians ; vested in the Circuit Court, the jurisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country; and did not ex- 
tend thereto, the civil jurisdiction of Justices of the Peace, in cases of forci- 

ble entry and detainer.— Thomas vs. Adams. ; 
2. The act of 1832, extending the jurisdiction of the State over the Cherokee Na- 
tion, igmot entitled to a retroactive operation, so as to authorise proceedings 
for a forcible entry committed on lands in the Indian nation, prior to the pas- 

sage of that act.—b. 


COLLATERAL SECURITY. : 

1. It is competent for a defendant to show by testimony, that an instrument assign- 
ed as a’tonditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plaintiff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

2. The holder of an instrument, (transferred asgconditional payment or collateral 
security) is not bound first to sue thereon,—or to offer to, or return the same ; 
in order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.—Jb. 


3. Where ye securities have been triinsferred as an absolute payment of a pre-: 


exisiing debt, then néresort can be had on such debt, or its original conside- 

ration—and the party receiving the same must take his recourse on the paper 

so transferred—(unless indeed they be forged, or fraud be committed in the 
sentation of their value. )—Jb. 

4. But if the transfer of paper be intended merely as a conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lostto the party transferring it.—Jb: ; 
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CONTRACT. 
1. Adiscontinuance against 2 party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins, Survivor. 17 
%. The act of 1818, authorising a discontinuance where the writ is returned, “not 
found,” as to one or more of the defendants, does not embrace the case of a ¥ 
co defendant to a joint contract in writing, (not under seal) for the performance 
of worl: and labor.—Ib. 17 
3. Executors or administrators, by virtue of their general powers as such, cannot 
make any contract in their representative character, which at law, will bind 
the estate, and authorise a judgment de bonis testatoris.—Me Eldery and Chap- 
man vs. McKenzie. 33 
4. If an executor or administrator contracts for necessary matters relating te an 
estate, he does so on his personal responsibility, and the action to recover 
thereon, must be against hin individually.—--Jb. 
5. Where there is.a joint interest existing in a contract, and one of the parties dies, 
before action is commenced. such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor,is error—Callison v. Little. 89 
}. Interest may be charged on an open account, when the contract stipulates for 
acertain period of credit; but the |! 


law does not permit rests to be made in 

such account every six or twelve months. re.stating the account at each time, 

and converting interest into principal; and no custom or agreement to that 
effect can alterthe law.—Mars ex tx. vs. Southwick Cannon & Warren. 351 

7. Where there is a subsisting contract in writing, between parties adequate to 

determiue their rights, and under which work has been completed, it will 

not be permitted for one of those parties, to set up a new pagol agreement, 

without consideration, varyiug the first, and changing its terms and condi- 
tions.— Randolph vs. Perry. 376 

. Where, in an action, by the indorsce of a note against the maker, the declara- 

tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial vartance.—Harrison vs. Weaver. 542 

9. A variance in the description of a contract, which must be construed the same, 

whether the variance exist or not, uot changing its nature; will not be re- 


garded.—Ib. 542 


~ 


OD 


CORPORATION. ’ ; 
1. The books of a Corporation, are evidence against the Corporation, and between 
the members thereof, but net in their favor, ina suit brought against the bo- 


dy, by a stranger.----Mayor and Aldermen Tuskaloosa vs. Wright. 930 
2. Ex-members of a town corporation, are e7 necessitaic, competent witnessés in a 
suit by a stranger, against the body.---Jb. 230 


COUNTY COURT. 

1. The “ County Court.’ acting judicially. has no authority to take the acknow- 
ledzement of a deed of lands: and where the acknow ledgment of a deed ap- 
peared to hava been taken in open Court, and the entry thereof was transferred 
trom the minutes to the back of the deed, by the clerk, it was held, that such 
acknowledgment was void.—Muan & Grifjin vs. Leavis. 24 

2. The Judge or Clerk: of the County Court have authority to take such acknow- 
ledgments; but they are independent ministerial acts, which the officer be- 
fore whom made, must certify on the back of the deed.—Jb. 24 


COURTS INFERIOR. 
1. The judgment of an inferior Court, on a matter submitted for its inspection, 
will pot be reviewed, unless a bill of exceptions, making that matter part of 
the case, and bringing it to the view of the appellate Court, has been regular- 


ly taken.— Turk vs. Smith & Co. 155 
mi ‘ ‘ " . e . 
2. ‘1 he Supreme Court will not review the diseretionary power of an inferior Court, 
in granting or withholding new tria!s.— Malone & Lake vs. Eastin & Gayle. 182 


3. Where part of the term of a Court was held by one Judge, and part by another, 
held, that the latter was not precluded from considering a motion for a new 
trial, ina cause adjudzed by the former.—Jh. 182 
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COURTS, INFERIOR. 


4. The Supreme Court has no power to control the discretion of inferior Courts, 
in ulating pleadings, allowing amendments and filing additional pleas ; 
but, this must be understood to be confined to such pleas as are consistent 
with each other, and with the regular order of pleading.— Tate vs. Gilbert. 

§. That-an inferiur Court al!owed a defendant to withdrew the plea of general is- 
sue, and to substitute other pleas in bar of the action; is not error.—Jb. 


COVENANT. 

1. A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
ad and also as an assignment of the bonds. Inan action by W’s executors upon 
' the covenant—Held, Ist. That the negligence of W in collecting the assigned 
bonds, was not in issue under the plea of “covenant performed.” 2d. That T. 
was a competent witness to shew the result of his efforts to collect the 

bonds.— Aldridge vs. Warner's executors. 


e 

1. The statute of 1807, restricting the charge for attendance, in any bill of costs, 
of more than two witnesses to any one fact, must be understood, to mean such 
facts as are material, and which may necessarily arise in the progress of a 
cause, either incidentally, collateraliy, or directly upon the issue, and it seems, 
not to have been the intention, to disallow the attendance of witnesses to the 
succegsful party, where, from the course of the adversary, or the decision of 
the Court, the evidence of such wituesses (otherwise proper) has been super- 
seded, or dispensed with.—Randolph vs. Perry. 

2. The refusal of a Chaucellor to dismiss a bill, for want of security for costs, is 
nota ground for reversing a decree in equity—excuses for a non-compliance 
with the letter of the statute, being necessarily, subject to the discretion of 
the Court.—May & May, ex’rs. vs. Eastin. ' 

3. The general rule, that a mortgagor, seeking to redeem, must pay costs, does 
not apply to a case, where the mortgagee sets up an absolute title in him- 


self.—Ib. 
DAMAGES. | . 
we 1. In an action of trespass, asssult and battery, against several, the jury, upon ex- 
i ecuting a writ of inquiry, must find:a joiut verdict against all the defendants, 


and cannot assess separate damages.—Callison et al. vs. Lemons. 

2. Although it is error, that judgment should be entered for a greater amount 

than ‘that claimed in the declaration, yet, judgment will not be reversed as to 

mere technica] divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregate sum laid in 
the declaration.— Boardman vs. Poland. 

3. In the action of trespass to try title, damages for the detention of the premises, 
as well as possession, are recoverable.— Avent vs. Read. 

4. Interest, under Our statute, authorising its recovery by way of damages, is sub- 
stituted for damages, at Common Law.—Mc Whorter vs. Standifer. 

5. And, semble—that it in an action of debt, no damages are laid in the declaration, 
yet a recovery inay be had of the interest.— Jb. 

6. It is not error, thatin an action of debt, or assumpsit, to recover the amouut of 
any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages ‘for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided. it 
appears, that no more has been adjudged by way of interest, than is reco- 
wesable, DY law, upon the debt, as shewn to be due, and unpaid by the re- 
cord.——19. 





~~ 1. Where the record of a judgment rendered in another state, was in the following 
words, “ for the sum of two hundred and twenty dollars debt, which may be 
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discharged by the payment of one hundred and ten dollars,” &¢.—Held,— 
1. That debt was a proper action for the recovery of the claim.—2. That in 
an action to recover the amount due on the judgment, it was not error to de- 
clare for the conditional sum of one hundred and ten dollars. 


Carter vs. Crews. 


2. Debt, suggesting a devastavit, is maintainable, on a judgment by detault obtained 
against the representatives of an estate; either before, or after the issuance 
of a fi. fa.—Burke vs. Adkins. 

3. Semble—that if in an action of debt, no damages are laid in the declaration, yet a 
recovery may be had of the interest.—Mec Whorter vs. Standifer. 

A. It isnot error, that in on action of debt, or assumpsit, to recover the amount of 
any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detcntion of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: a it 
appears, that no more has been adjudged by way of interest, than is reco- 
wren OF law, upon the debt, as shewn to be due, and unpaid, by the re- 
cord.—Jb. 


DEEDS. 

1. The:“ County Court,’ acting judicially, has no authority to take the acknow- 
ledgment of a deed of lands: and a in the acknowledgment of a deed ap- 
peared to have been taken in open Court, and the entry thereof was transferred 
from the minutes to the back of the deed, by the clerk, it was held, that such 
acknowledgement was void.— Munn & Griffin vs. Lewis. 

2. The Judge or Clerk of the County Court have authority to take such acknow- 
ledgments; but thev are independent ministerial acts, which the officer be- 
fore whom made, must certify on the back of the deed.—Ib. 


DEFEASANCE. 

1. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any rm dedean connected therewith.— Hatfield vs. Montgomery. 

2. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb. 

3. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasance.—Ib. 


DEMURRER. 

1. The omission to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.—Switzer vs. Guardians of Holi ; 

2. Objection to the time of filing a plea, is waived by a demurrer thereto.—Calhi- 
son vs. Lemons. 

3. Where, in a declaration, in trespass vi et armis, the time of committing the 
trespass was left blank, held, that the defect was one, cured by the statute ofa- 
mendments, and not available on demurrer.—Estill vs. Shelly. 

4. Whether a defect, existing in the indorsement of a writ, is available on demur- 
rer, where a party has craved oyer, and filled that demurrer in time : or, whe- 
ther there may not be a proper case for demurrer, after a judgment by de- 
fault— Quere.— Burford vs. Cunningham, et. al. 

5. But, after a judgment by default, a party will not be permitted by demurrer, to 
evade that rule of practice, which prohibits all dilatory pleas without the con- 
sent of the adversary, after the time for filing those pleas has expired.—Jb. 

6. A plea, commencing with matter of abatement, and consigting in bar, is de- 

fective and bad, on demurrer.—Rogers & Sons vs. Smiley & Griffin. 

7. As a general rule, a demurrer opens the whole pleadings in acause, to the con- 
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sideration of the Court, and will be extended to the first substantial defect ex- 
isting therein; but this is always upon the supposition, that the pleadings have 
been properly filéd—in due time, and perfect order.—Ib. _ 

&. And where a plea in abatement was filed after several continuances, and after 
a demurrer had been considered, and the general issue pleaded, the Court 
refused to extend a demurrer to the plea, back to a supposed defect in the de- 
claration.—/b. 


DEMURRER TO EVIDENCE. Ng 
1. Whether it is or not discretionary with a Court to compel a party to join ina 
demurrer to evidence—Quere. But, on demurrer to evidence, the party must 
admit the facts and conclusions which may be reasonably inferred therefrom, 
otherwise the adverse party is not bound to join tn the demurrer.—Sawyer vs. 

Fitts, . 


DEPOSITIONS. | ; 
1. In an action against several copartners, on a copartnership debt, the notice au- 


x thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, itonly served upon one partner.—Cor, 
et al. vs. Coz. 

2. Where a commission, to take the testimony of a non-resident witness, appeared 
~ to have regularly issued, the Court held it not error, that the witness, being 
temporarily within the State, was examined here, and his interrogatories ta- 

ken by the commissioner.— 1. 


DETINUE. : 
1. Detinue, lies by the mortgagee, to recover possession of personal property 
mortgaged, after the time for the redemption of the mortgage, has expired. 
Hopkins vs. Thompson. 


DEVASTAVIT. eV ati | 
1. Debt, suggesting a devastarit, is maintainable, on a judgment by default, obtained 
— the representatives of an estate; either before, or after the issuance 

of a fi. fa.—Burke vs. Adkins. 

2. Suit cannot be maintained against the surety of an administrator, on the ad- 
ministration bond ; where it does not appear, that a judgment has been ren- 
dered regularly against the administrator, as such.—Faull: vs. Judge of the 
County Court of Monroe. 


DISCONTINUANCE. | a tana 
1. A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 


2. The act of 1818, authorising a discontinuance where the writ is returned, “ pot 
nd,” as to one or more of the defendants, does not embrace the case of a 
co-defendant to a joint contract in writing, (not under seal,) for the performance 

of work and labor.—Ib. 

3. The statute of Joefails does not cure the error of such a discontinuance—espe- 
cially if the issue below was not on the merits.—Ib. 

4. Where A and B, being sued on a note before a Justice of the Peace, A appear- 
ed, and on oath denied the execution of the instrument, and judgment was 
rendered against B, who did not appear, but who carried the case by certiora- 
ri, into the County Court: Held, that filing declaration against B alone, did 
not create a discontinuance.—Skinner vs. McCarty. 


DURESS. 

1. It is not competent for a witness to give testimony as to Whether, @ parti- 
cular e used was caleulated to produce fear in the mind of one, so as to in- 
duce him to execute a paper. What that language was, must be submitted to the 
jury, from which their own inferences are to be drawn.—Johnson vs. Ballew. 


EJECTMENT. ’ 
1. The general rule, that a defendant in ejectment may be permitted to set up an 
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outstanding title in another, and that the landlord may defend the action by 
being made a co-defendant—does not apply in an action by a purchaser at a 
sheriff’s sale, to recover possession.— Avent vs. Read. 


ERROR, AND WRIT, OF 
1. Where there is a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor, is error.—Callison vs. 

Little. 

2. That, suit is brought on a cause of action, before the same is past due, is avail- 
able in error, even after appearance and judgment by nil dicit.—Randolph vs. 
Cook & Ellis. 

3. A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a coutract uot embraced by the act of 1818) is error.— Tindall vs. 
Collins, Survivor. 

4. Where, afier a judgment for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 
ment, without notice to defendant; held to be error.--—Barr vs. White. 

5. That an inferior Court allowed a defendant to withdraw the plea of general is- 
sue, and to substitute other pleas in bar of the action ; is not error.—~ Tate vs. 
Gilbert. 

6. It is definitely settled, thatthe Supreme Court will not look to the indorsement 
of a writ, for the purpose of finding error, to reverse a judgment.-—-Boardman vs. 
Poland. 

7. Although it is error, that judgment should be entered for a greater amount 
than that claimed in the declaration, yet, judgment will not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgmeut, is less, than the aggregate sum laid in 
the declaration.—Boardman vs. Poland. 


ESTATE. 

1. An wnexpired term of years, is a sufficient estate to support a proceeding for for- 
cible entry and detainer.—Mead vs. Daniel, ct al 

2- A deed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to tne disposal of the husband, and liable for his debts.—Harkins, et al 
vs. Coalter, et al. 

3. Equity will give effect to the terms of a seed, conveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, apd will regard 
the husband a trustee, so far a» to enforce a compliance with the intentions of 
the donor. But the iatention to create a trust estate for the wife must distinct- 
ly appear.—Jd 

4. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession; the Court held the deed not to cre- 
ate a separate and distinct estate for the wife, in exclusion of the busband’s 
marital rights ; bat subject to his debts.—- Id. 


ESTATE TAIL. 

, 1. Adeed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal] of the husband, and liable for his debts. —Harkias, et al. 
vs. Coalter, et al. 


EVIDENCE. 

1. Whether # ts or not discretionary with a Court to compel a party to join ina 
demurrer toevidence Quere. But, on demurrer to evidence, the party must 
admit the facts and conclusions which may be reasonably inferred therefrom, 
—— the adverse party is not bound to jom in the demurrer.—Sasyer ves 
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2. It is not competent for a witness to give testimony as to Whether, a parti- 
cular language used was calculated to produce fear in the mind of one, so as to in- 
duce him to execute a paper. What that language was, must be submitted to the 

jury, from which their own inferences are to be drawn.—Johnson vs. Ballew. 

3. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any defeasance connected therewith.—Hatfield vs. Montgomery. 

4. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 

- ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb, 

5. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasance.—/b 

6. In a proceeding before a Justice for forcible entry and detainer, the law does not 
require the justice to record and certify all the evidence before him. It is on- 
ly necessary to record and certify such as is admitted after objection, or reject- 
ed when offered.-—--Mead vs. Daniel, et al. 

7. The books of a Corporation, are evidence against the Corporation, and between 
the members thereof, but not in their favor, in a suit brought against the bo- 
dy, by a stranger.---Mayor and Aldermen Tuskaloosa vs. Wright. 

8. Ez-members of a town corporation, are ex necessitate, competent witnesses in a 
suit by a stranger, against the body.----/b. 

9. The indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the parties; and evidence of a parol agreement 
a at the time, varying the Jegal liability, is inadmissible,-Hightower vs. 

vy. 

10. A suit against the representative of an estate for the purpose of subjecting the 
assets of a deceased partner, to the payment of a judgment obtained against 
the firm; is a new and distinct proceeding, against a new party; and all the 
facts must be established by testimony, in the ordinary manner.—Marrs ex ix 
vs. Southwick, Cannon & Warren. 

11. Thus, the judgment obtained against a firm, in such ease, is not proper evi- 
dence, norcan the depositions taken in the Common Law suit, be read as 
testimony against an executor, in a Chancery cause, to compel payment out 
of the estate, of the firm debt.—Jb. 

12. In regard to the incompetency of a witness, a distinction exists, as to an inter- 
est in the question, and an interest in the event of the suit ; and a witness will 
not be held incompetent to testify, unless it appear, that he is to gain or lose 
by the event of the suit: and any objection as to his interest in the question, 

oes to his credibility —Kennon vs. McRae. 

13. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to his own.—Ib. 

14. A release entered on the minutes of the Court, (not signed, sealed or delivered 
to the witness, and implying a mere discharge as to the interest in the particular 
-_) is not sufficient to authorise an incompetent witness to give testimony. 

15. The duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is, before the issuance of the patent théreon, sufficient evidence of 
title to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title.-—-Bullock vs. Wilson. 

16 Itis competent for a defendant to show by testimony, that aninstrument assign- 
ed as a conditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plaintiff, at the time of assign- 
ment and afterwards.— Trotter vs. Crockett. 

17. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, if only served upon one partner.—--Coz, 
et al. vs. Cox. F 
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EVIDENCE. 

18, Where a commission, to take the testimony of a non-resident witness, appeared 
to have regularly issued, the Court held it. not error, that the witness, being 
temporarily within the State, was examimed here, and his interrogatories ta- 
ken by the commissioner.—/b. 

19. The answer of a defendant, to a bill, filed for the discovery of testimony in aid 
of a trial at Common Law, may be used, by the plaintiff on that trial, or not, 

and if used. any other evidence consistent with the issue, is not thereby pre- 
cluded.---- /b. 

20. In suits between a white man, and a free person of color, or of mixed blood 
within the third devree, where the amount in controversy is under twenty 
dollars, and fhe former is sworn, the latter has also a right to the advantage 
of his own ovath.--—- Ivey vs. Hardy. 4 - 


EXCEPTIONS, BILL OF 

1. A bill of exceptions must show aflirmatively the existence of the error, of which 
a party complains, and tne appellate Court will not presume facts which do 
not appear.-—Johnson vs. Ballew. 

2. The judgment of an inferior Court, on a matter submitted for its inspection, 
will not be reviewed, unless a bill of exceptions, making that matter part of 
the case, and bringing it to the view of the appellate Court, has been regular- 
ly taken.— Turk vs. Smith & Co. 

3. A notice of set-off, is no part of the record, and any errors in the proof relating 
to it, must be shewn by bill of exceptions.----Pledger vs. Glover. 


EXECUTORS AND ADMINISTRATORS, 

1. Executors or administrators, by virtue of their general powers as such, cannot 
make any contract in their representative character, which at law, will bind 
the estate, and authorise a judgment de bonis testatoris—Mc Eldery and Chap- 
man vs. McKenzie. 

2. If an executor or administrator contracts for necessary matters relating to an 
estate, he does so on his personal responsibility, and the action to recover 
thereon, must be against him individually.----5. 

3. Semble----The effect of the act of 1206, which prohibits any action from being 
brought against an executor or administrator within six months from the time 
of proving the will or granting letters of administration---should be, to sus- 
pend for that time, the running of the statute of limitatons.----Hidchison versus, 
Tolls. 

4. Where, in an action brought against an executor, to recover a debt due by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than taco years after 
the testator’s decease---Held: That this replication was bad, and was no bar to 
the plea; because, only averring that letters testamentary were not granted 
for so long a period, left the iegal presumption uncontradicted, that letters of 
one kind or another, had been previously issued.—Jb. 

5. Where it appeared, that a demand against an estate had not been presented 
within eighteen montis afier the grant of letters testamentary, but, that, the 
demand had accrued afttrthat period ; held,-—-- 5 

6. That the demand was not precluded or barred under the statute of non-claim, 
as that statute does not commence ruining until the claim has accrued, or the 
party has a right to sue.---Neal vs. Cunninghams ex’rs. 

7. Debt, suggesting a devastucit, is maintainable, ona Judgment by default obtained 
against the representatives of an estate; either before, or after the issuance 
ofa fi. fa.— Burke vs. Adicins. 

8. A scire facias against executors or administrators, to shew cause why execu- 
tion, de bonis proprits should not issue, (after a judgment by default against 
the estate, ) is not allowable onthe bare return of nulla bona, to an execution 
de bonis testatoris.----Bank: vs. Hoolzs & Davis. 

9. The Orphan’s Court, in this State, has jurisdiction in a case of adminis- 
tration, where the truth of an inventory is contested; and may try and decide 
or whether, or not, certain property belongs to the estate.----Dobhs 
vs. distributecs of Cockerham. 
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EXECUTORS AND ADMINISTRATORS. 

10. [o settling a contest of this kind, the Orphans’ Court has authority.to summoti 
a jury to determine questions of fact, on which the parties interested may be 
atissue.—Ib. * 

11. Where, in such a case, it is decided that certain property, not embraced in the 
inventory, belongs to the estate, the Court has power to direct a division of 
such property among the distributees ; or if that cannot be done, a public sale 
of the property should be ordered, as provided for by the statute, and the pro- 
ceeds of such sale should be divided, and it is error for the Court at once to 
give judgment against the adininistrator in cash, in favor ef the distributees, 
lor the value of the property as assessed by the jary.—Ib. 

12. The jurisdiction extended to the County Court in cases of this character, dees 
not deprive parties of their remedy by action oa the bond, or by billin chance- 
ry.—Ib. 

18. A Ae against the representative of an estate, for the purpose of subjecting the 
assets of a deceased partner, to the payment ofa jadgment obtained against 
the firm; is a new and distinct proceeding, against a new party; and all the 
facts must be established by testimony, in the ordinary manner.—Marrs ez’iz 
vs. Southwick, Cannon & Warren. 

14. Thus, the judgment obtained against a firm, in such case, is not proper evi- 
dence, nor can the depositions taken in the Common Law suit, be read as 
testimony against an executor, in a Chancery cause, io compel payment out 
of the estate of the firm debt.—Jb. 

15. Where a judgment, having been ubtzined at law in this State, against a firm ; 
the creditor, residing abroad fileda bill in Chancery against the representa- 
tive of the estate of one of the partners, to subject the assets of the estate to 
the payment of the judgment—held, that an admission, that one of the firm 
resided in New Orleans, and was solvent, was fatal to the Chancery case; 

’ ‘ for this was an admission of a complete and adequate remedy at law, which 
a “should have been pursued, before resorting to equity for relief, against the 
estate of the deceased partner.—Jb. 

16. Suit cannot be maintained against the surety of an administrator, on the ad- 

* inistration bond; where it does not appear, that a judgment has been ren- 

ered regularly against the administrator, as such.—Fawk vs. Judge of the 
County Court of Monroe. 

17. Am administrator de bonis non, cannot sustain an action at law, aguinst the rep- 

resentatives of a former administrator, to recover money received by the lat- 
,» ter, in the course of a partial administration, and not accounted for, or paid 
over.—Chamberlain vs. Bates. 

18. 'The authority of an administrator, de bonis non, embraces only such of the per- 
sonalty of the first decedent, as remains unadministered, i. e. in specie, unaltered 
er unconverted by his predecessor.—Jb. 


EXECUTION. 

1. Where executions are issued against personal property, which has been claim- 

ed by-a third person, under the statute, and before the trial of the right is de- 

termined other executions are issued upon the same judgment, and levied 

upon the s::me property—an injunction will lie to resttain proceedings on the 
latter —Huntington vs. Bell 

A scire facias against executors or administrators, to shew catse why execu- 

tion, de bonis propriis should not issue, (after a judgment by default against 
the estate,) is not allowable on the bare return of a nulla bona, to an execution 
de bonis testatoris.— Bank vs. Hook & Davis. 

3. When a sheriff sells property upon an execution, which is encumbered by a 
deed of trast, on which a sum of money is to fall due some months after the 
sale, the sheriff cannot legally adjust the trust debt, of his own authority, by 
paying the money to become due upon it, out of the proceeds of the sale.— 
Baylor vs. Scott. 

4. The plaintiff in execution--not the sheriff--is entitled tothe benefit of a trast 
deed on paying off the debt secured by it; and the trustee will be beand to 
execute thie trust.---2b. 

. "Phe act of 1807, giving a defendant in execution a summary remedy against @ 

sheriff for failing to pay over an excess collected by him on such execution, 
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provides that such defendant shall have the same remedy that plaintiffs ta 
execution are entitled to against a sheriff, for failing te paysover money col- 
lected ; but that act mast not be so construed as to extend to defendants in 
execution the remedies provided for plaintiffs in execution, by subsequent 
statutes, whereby the limitation as to the time of commencing the proceeding 
is omitted, the time of notice abridged, and the penaliy increased.—Ib. 


6. The act of 1807, is to be construed with reference to laws then in existence.--Ib. 


FEME COVERT. y 

1. A deed to # feme covert, and the heits of her body, implying the ¢reation of an 
estate tail in personal property, vests in her such absolute estate, as will be 
subject to the disposal of the husbaud, aud liable for his debts.---Harkins et. al. 
vs. Coalter, et. al. 

2. Equity will give effect to the terms of a deed; eonveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and will regard 
the husband atrustee, so far as to enforce a compliance with the intentions 
of the donor. But the intention to create a trust estate for the wife must dis- 
tinetly appear.—-/b. 

3. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession; the Court held the deed not to 
create a separate and distinct estate for the wife, an exclusion of the husbaid’s 
marital rights; but subject to his debts.—Jb. 


FERRY AND RATE OF FERRIAGE. 

1. One who crosses a river at a ferry in a hoat not belonging to the owner of the 
ferry, and who lands by stepping from the ferryman’s boat, is not liable in an 
action to recover the rate of ferriage, allowed by law; however he would be re- 
sponsible for the invasion of the plaintiff’s franchise. or for trespass.----Henry 
vs. Turner. 

2. The keeper ofa ferry, opposite a town, under license from the County Court, 

keeps ft subject to the public convenience; and the erection of a toll bridge 

hear such ferry, by a Company, under charter from the Legislature, is nota 
violation of the vested rights of such ferry owner.—.Dyer vs. Tuskaloasa 

Bridge Company. J 

3. The principle, that private property can not be subjected to public use, with- 
out adequate compensation, does not apply to alleged losses, sustained by 
the owner of a ferry, (over a public water course, opposite a town, and who 
holds the same under grant fromthe County Court) by reason of the erection 
near it of a toll bridge, under a charter, granted by the Legislatare.-.-Jb. 


FORCIBLE ENTRY AND DETAINER. 

1. The complaint ofa pariy, in a proceeding before a justice for Fercible entry 
and Detainer, need not specify the land by statutory demarkations of section, 
township, and range: any description by metes and bounds, and objects of 
notoriety in the neighborhood, is sufficient.----Mcad vs. Daniel et al. 

2. Ina proceeding before a Justice for forcible entry and detainer, the Jaw does not 
require the justice to record and certify all the evidenge before him. It is on- 
ly necessary to record and certify such as is admitted after objection, or reject- 
ed when offered.—--I). 

3. An unexpired term of years, is a sufficient estate to support a proceeding for for- 
cible entry and detainer.—JD. 

4. In proceedings before Justices of the Peace, in cases of forcible entry and detain- 
er, 2 party is entitled to the peremptory challenge ofa jaror, as in civil cases, 
in the Circuit or County Courts.—-Johnson & Wash vs. Christian & Goyne. 

. Whether in a proceeding before aJusiice of the Peace for forcible entry and 
detainer, the Justice lias the discretionary power of granting a new trial on 
merits=- Querc.----Barr vs. White 

. Where, after a judgment for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 
ment, without notice to defendant ; held to be error.---ib. 
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FRAUD. 

1. Where one falsely and fraudulently representing himself to be the agent of 
others, prosecuted a variety of legal proceedings against A and 'T’, and there- 
by induced them to execute their note, as a compromise,—held-.--That 
this was the case of afraud, growing directly out of an immoral act, con- 
nected with, and depending upon it: and that a plea, alleging these facts, 
was a good and available defence to an action brought to recover the amount 
of the note.--Ayres & Ayres & Tarrant. 


FREEHOLDER. 

1. Under the act of 1807, exempting freeholders from suit out of the county of their 
permanent residence; it is not required, that the residence and freehold 
sheald be in the same county.-~--Moore Baker vs. Coker. 

2. The words “‘ permanent residence” and “residence,” as used in that statute, 
are equivalent in signification.---Ib, 


GARNISHEE. 
1, The answer of a garnishée, that debtor had placed in his possession movey 
» which he believed belonged to the United States, held not sufficient, uncon- 
troverted, to authorise a judgment.—Oliver vs. Atkinson. 


GRAND JURY. 

1. After an indictment has been found against a prisoner, and the same has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persous, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it Is 
an alien. Boyington vs. The State. 


INDICTMENT. 

1. After an indictment has been found againsta prisoner, and the same has been 
filed and accepted in Court, he cannot except to the personal qualifications of 
the persons, selected, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred it 1s 
an alien.— Boyington vs. The State. 


INDIAN LANDS. 


1. The act of 1820, extending the jurisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &c. tv all the tract of country belonging to the Cherokee 
Indians; vested in the Circuit Court, the jurisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country, and did not ex- 
tend thereto, the civil jurisdiction of Justices of the Peace, in cases of forci- 
ble entry and detainer.— Thomas ¢s. Adams. 

2. The act of 1832, extending the jurisdiction of the State over the Cherokee Na- 
tion, is not entitled to a retroactive operation, so as to authorise preceedings 
for a forcible entry committed on lands in the Indian nation, prior to the pas- 
sage of that act.—Jb, 


INDORSER AND INDORSEE. 

1. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to his own.—Kennon vs. McRae. 

2. The acts of 1828 ‘29, requiring the indorsee of a paper to sue the maker there- 
of to the first Court after due, &c. do not embrace a case, where the maker 
removes beyond the jurisdiction of the Courts of this State, and so remains 
during the period when he might be legally sued.— Woodcock vs. Campbell. 

3 In such case, it is hot necessary tocharge the indorser, that the party should go 

beyond the State to find the makér.—Jb. 

4. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser ef a bill ur note, need not be under the corporation seal.—--Bank vs. 

Harrison. ’ 
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INDORSER AND INDORSEE. 
5. Where, in an action, by the indorsee of a note against the maker, the declara- 
tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Wearer. 


INDORSEMENT--=see also ** ASSIGNMENT.” 

1. ‘he indorsement of a promissory note is the highest evidence of the nature of 
the agreement between the parties; and evidence of a parol agreement 
made at the time, varying the legal liability, is inadmissible.-Hightower vs. 
Ivy. 

2. In order to charge the assignor of a bond, (on a contract of indorsement made 
prior to the passage of the act of 1832, subjecting bonds payable in Bank, to 
the Law Merchuant,) held, not necessary that demand should have been made 


at the Bank where the instrument was made payable.-— Woodcock vs. Campbell. 


INJUNCTION. 

1. Where executions are issued against personal property, which has been claim- 
ed by a third person, under the statute, and before the trial of the right is de- 
termined other executions are issued upon the same judgment, and levied 
upon the same property—an injunction will lie to restrain proceedings on the 
latter —Huntington vs. Bell. 


INSOLVENCY. 

1 Proof of the insolvency of the maker of a note, at the time of its asssignment, 
will not excuse the assignee from the use of due diligence to collect it from 
such maker.—Hightower vs. Ivey. . 

2. A judicial insolvency can only be established by an exhaustion of all the means 
supplied by law against the purse of a debtor: and the insolvency of a party 
will not be presumed on the bare return of nulla bona, to a fiert facias issued 
against his effects.— Trotter vs. Crockett. 


INTEREST. 

1. The rate of interest in any one of the United States, is not a matter which the 

Courts ex officio, can notice, but is a question of fact, to be ascertained by a jury. 

Richardson vs. Williams. 

. Interest may be charged on an open account, when the contract stipulates for 
acertain period of credit; but the law does not permit rests to be made m 
such account every six or twelve months, re.stating the account at each time, 
and converting interest into principal; and no custom or agreement to that 
effect can alterthe law.— Mars ez’izx. vs. Southwick Cannon 8 Warren. 

3. Interest is recoverable on an open account for goods sold and delivered, where, 
by express stipulation, the account is to be considered as due at a particular 
day.—Moore vs. Patton, Donegan & Co. 

4. Interest held recoverable on an open account, on the common counts in assump 
sit, where the defendant agreed to pay interest, and promised to give bills in 
discharge of the debt.—Jb. 

5. Interest, under our statute. authorising its recovery by way of damages, is sub- 

stituted for damages, at Common Law.—McWhorter vs. Standifer. 

. And, semble—that if in an action of debt, no damages are laid in the declaration, 
yet a recovery may be had of the interest.—Jb. 

7. It is not error, thatin an action of debt, or assumpsit, to recover the amouut of 
any writing, (embraced in the statutes, authorising the calculation of interest 
by way of damages, for the detention of money up to the time of the rendj- 
tion of judgment) that more interest by way of damages for the detention, is 
adjudged by the Court, than is demanded in the declaration: provided, it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and unpaid by the re- 
cord.—Ib. 

INVENTORY. 

1. The Orphan’s Court, in’ this State, has jurisdiction in a case of adminis- 
tration, where the truth ofan inventory is contested; and may try and decide 
the = whether, or not, certain property belongs to the estate.----Dobbs 
vs. distributees of Cockerham. . 
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' JURISDICTION. 


- 2. In settling a contest of this kind, the Orphans’ Court has authority to summor 
a jury to determine questions of fact, on which the parties interested may be 
at issue.— Jb. ; 328 
3. Where, in such a case, it is decided that certain property, not embraced in the 
inventory, belongs to the estate, the Court has power to direct a division of 
such property among the distributees ; or if that cannot be done, a public sale 
of the property should be ordered, as provided for by the statute, and the pro- 
ceeds of such sale should be divided, and it is error for the Court at once to 
give judgment against the administrator in cash, in favor ef the distributees, 
for the value of the property as assessed by the jury.—Ib. 328 
4. The jurisdiction extended to the County Court in cases of this character, does 
not deprive parties of their remedy by action on the bond, or by billin chance- 
ry.—lb. 328 


JOEFAEES AND AMENDMENTS. 
1. Where, in a declaration, in trespass vi et armis, the time of committing the 
trespass was left blank, held, that the defect was one, cured by the statute of «- 
; mendments, and not available on demurrer.— Estill vs. Shelley. 18% 
JOINT CONTRACT. 
1. Where there is a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 
and to shew the interest of the plaintiff to be as survivor,is error—Callison v. Little. 89 
2. A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error.— Tindall vs. 
Collins. 17 
3. The act of 1818, authorising a discontinuance where the writ is returned, ‘“ pot 
found,” as to one or more of the defendants, does not embrace the case of a 
co-defendant to a joint contract in writing, (not under seal,) for the performance 
of work and labor.—Ib. 17 


JUDGMENT. 

1. Where the record of a judgment rendered in another state, was im the following 
words, “for the sum of two bundred and twenty dollars debt, which may be 
discharged by the payment of one handred and ten dollars,” &c.—Held, Ist. 

That debt was a proper actien for the recovery of the claim. 2d. That in an 
action to recover the 2mount due on the judgment, it was noterror to declare 
for the conditional sum of one hundred and ten dollars.---Carter vs. Crews, 8h 

2. It is definitely settled, that the Supreme Court will not look to the indorsement 
ofa writ, for the purpose of finding error, to reverse 2 judgment.-- Boardman vs. 
Poland. 431 

3. In an action by partners, on a partnership demand, a judgment, obtained against 
one of the firm, by the defendant, is not available as an off-set— Pierce & Bald- 
win, use, &c. vs. Hickemburg. 196 

-4. Although it is error, that judgment should be entered for a greater amount 
than that claimed in the declaration, yet, judgment will not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregate sum laid in 
the declaration.— Boardman vs. Poland. sn 431 


JURISDICTION. 
1. A plea, to an action of trespass, assault and battery, that the assault and battery 
were committed beyond the jurisdiction of the Court, is not available.—Callison 
vs. Lemons. 145 
2. A plea, alleging that the defendants were served with process out of the county of B, 
in the Cherokee natiun, held bad, without the Rctine averment, that the de- 
ts were not residents of the county of B—as by the act of 1818, process was 
authorised to be served in Indian lands, upon any one, resident of the county, 
from which issued.— Ib. M5 
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JURISDICTION. 

3. The act of 1820, extending the jarisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &c. to all the tract of country belonging to the Cherokee 
Indians; vested in the Circuit Court, the jarisdiction only, of crimes and mis- 
demeanors committed within those tracts of Indian country ; and did not ex- 
tend thereto, the civil jurisdietion of Justices of the Peace, in cases of forci- 
ble entry and detainer.— Thomas vs. Adams. 

4, The act of 1832, extending the jurisdiction of the State over the Cherokee Na- 
tion, is not entitled to a retroactive operation, so as to authorise proceedings 
fur a forcible entry commitied un lands in the Endian nation, prior to the pas- 
sage of that act.—/b. 


JURY AND JUROR. 

1. In an action of trespass, asssult and battery, against several, the jury, upon ex- 
ecuting a writ of inquiry, must find a joint verdict against all the defendants, 
and cannot assess separate damages.—Callison et al. vs. Lemons. 

2. The finding of a jury, in determining mutual demands between a plaintiff and 
defendant, ** that they find the plaintiff indebted to the defendant in the sum of two 
dollars and forty cents, over and above the plaintiff's demand in this beAalf,” is good. 
Pledger vs. Glover 

3. A notice of set-off, is no part of the record, and any errors in the proof relating 
to it, must be shewn by bill of exceptions.--—Jb 

4. In proceedings before Justicesof the Peace, in cases of forcible entry and detain 
er, a party is entitled to the peremptory ehallenge of a juror, as in civil cases, 
inthe Circuit or County Courts.—Johnson & Wash vs. Christian & Goyne. 

5. The rate of interest in any one of the United States, is not a matter which the 
Courts ez officio, can noiice, but is a question of fact; to be ascertained by a ju- 
ry.---Richardson vs. Williams. 

6. The question. whether a transaction was intended as a mortgage or asan ab 
solute sale, is one of fact, fur the determination ofa jury.---Hopking vs. Thomp- 
son. 


JUSTICES COURTS. 

1. Cases carried from Justices Courts into the Cirenit or County Courts, by certi- 
orari or. appeal, are triable de novo on their merits and equity; and a payment 
made afier the rendition of a jadgment by a magistrate, is available, without 
a special plea puis darrein continsaace.— Hagen vs. Thompson. 

2. The complaint of a party, in a proceeding before a jusiice for Forcible entry 
and Detainer, need not specify the land by statutory demarkations of section, 
township, and ranga: any description by metes and bounds, and objects ef 
notoriety in the neighborhood, is s«flicient.—Mead vs. Daniel. 

3.In such proceedine, the law dues not require the Justice to record and certify 
all the evidence before him. It is only necessary to record and certify such 
asis admitted afier objection, or rejacted when offered.—Jb. 

4. An unexpired term of years, is a sufficient estate to support this proceeding ~Jb. 

5. ‘The balance of an open account. (originally for more than fifty dollars, bat 
reduced below that amonunt by credit,) is recoverable before a Justice’s Court. 

Baird vs. Nichols. 

§. In proceedings before Justices of the Peace, in cases of forcible entry and cetain- 
er, a party is entitled to the peremptory challenge of a juror, as in civil cases, 
in the Circuit or County Courts.----Johnson & Wash vs. Christian & Goyne. 

7. Whether in a procoeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits. Quaere.—LParr vs. White. 

8. Where, after a judgment for defendant, on unlawfol detainer, a Justice, (after 
three days censider jion) granted a new trial to plaintiff, and gave a new judg- 
ment, without notice to defendant; held to be error. 26. 


LANDS, AND CONVEYANCE OF ’ 

1. The United States, in providing for the sarvey ofthe public domain, established 
the rule. that sections of !and should be held to contain the exact qnantity re- 
turned by the Surveyor-General; so, that the corners of sections fixed. by such 
survey, Can not be removed. — Walters. vs. Contmans. 
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LANDS, AND CONVEYANCE OF 

- 2. In the case of sections, the government has arranged their boundaries, marked 
their lines and corners, and declared the contents ; and tie purchaser of an en- 
tire section takes all within those limits, be it more or less than the quantity re- 
turned by the surveyor: but in the purchase of a /ess quantity than a section, 
(as between the several holders of a section) the contents of such several parts 
must be determined by reference to the entire section: and the purchaser of 
a half or quarter section, is entitled to one-half or one-fourth of whatever the 
section contains. In such casa the half mile posts or corners are to be placed 
equi-distant between the corners of a section; for these half mile posts are not 
definitively fixed by law, as in the case of section corners....ib. 

3. The complaint of a party, ina proceeding before a justice for forcible entry and 
detainer, need not specify the land by statutory demarkations of section. town- 
ship, and range: any description by metes and bounds, and objects of notorie- 
ty in the neighborhood. is sufficient.... Mead v. Daniel, et al. 

3. The act of Congress of 29th May, 1830, granting pre-emmptions to settlers on 
public lands, having expressly inhibited all assignments and transfers of the 
right of pre-emption, prior to the issuance of the patent; a power, executed 
with authority to convey land entered under that act, when the patent should 
issue, was held to be but a circuitous evasion of the act of Congress, and con- 
sequently, void, and that a title obtained under such power, was illegal and 
ineperative. Semble--that the principle would not necessarily be the same, if, 
a bond, conditioned to make titles to the land, had been executed, and ratified 
by an execution of the conveyance, afler the patent had issued ; the latter 
‘would have constituted a new contract...although the penalty of the bond it- 
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self, or damages for its breach, might not have been recoverable... M’ Elyea v Hayter 148 9 


4. The duplicate receipt of the Receiver of public monies (on an entry of public 
lands) is; before the issuance of the patent thereon, sufficient evidence of 
title to authorise the bona fide holder of the same, to maintain the action of 
trespass to try title.— Bullock vs. Wilson. 


LANDLORD AND TENANT. 
1. The general rule, that a defendant in ejectment may be permitted to set up an 
outstanding title in aftother, and that the landlord may defend the action by 
- being made a co-defendant—does not apply in an action by a purchaser at a 
sheriff's sale, to recover possession.— Avent vs. Read. 
2. In an action of trespass, to try title, brought by the purchaser of Jand at a sheriff's 
sale, against the defendant in execution, to recover possession. the latter can 
shew title in another....ib. 


LEGISLATURE. 

1. The Legislature has the same right to authorise the erection of toll bridges, by 
act incorporating a company for that purpose, which it has vested in the 
County Courts.---Dyer vs. Tuscaluosa Bridge Company. 

2. The Legislature, in an act incorporating a Bridge Company, having provided a 
mode for assessing the damages which might be sustained by tie ewner of 
any land, selected as a scite and as aroad to and from said bridge—-such 
modo is conclusive, and the proprietor of land, so appropriated, must resort 
to the means pointed out by the statute, for compensatiun Jb. 

3. Semble :—The authority, under an act of the Legislature to erect a mill on such 
water course, mnst be exercised with reference to the rule, sic utere tuo, ul 

Lu non ledas.— Bullock vs. Wilson. 


LETTERS OF GUARDIANSHIP. 
1. If, in a suit by guardians, it is omitted in the declaration to make profert of the 
s of guardianship, such defect is cured by a verdict.—Svwitzer vs. Guar- 


~via . 
2. The omission to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.—ib. 


_ LIMITATIONS, STATUTE OF 
1. Semble---The effect of the act of 1806, which prohibits any action from being 
brought against an executor or administrator within six months from the time 
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of proving the will or granting letters of administration---should be, to sus- 
pend for that time, the running of the statute of limitatons.----Hutchison versus. 


2. Where, in an action brought against an executor, fo recover a debt due by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than two years after 
the testator’s deceasc---}Jeld: That this replication was bad, and was no bar to 
the plea; because, only averring that letters testamentary were not granted 
for so long a period, lett the legal presumption uncontradicted, that letters of 
one kind or another, had been previously issued.—Jb. 

3. Though the account of a plaintiff exhibit no charge against a defendant within 
six years, yet an item in the defendant’s account, within that period, takes 
the case without the statute of limitations, of six years.—Marrs ez’iz vs. 
Southwick, Cannon & Warren. 


MASTER AND SERVANT. 
1. The master of a slave, isnot liable for injuries, caused by the negligent conduct 
of such slave, while not acting in his master’s employment, or under his au- 
thority. —Cavthern vs. Deas. 


MORTGAGE. 

1. In the case of a mortgage, as in other deeds, in which fraud is alleged to have 
been committed, a partv is not entitled to an unlimited time for the prosecu- 

. tion of his rights, after his inotrledge of the existence of those rights, and of the 
fraud—but in such case, after an unreasonable delay, the law will presume a 
payment or discharge of the equity.—Hatfield vs. Montgomery. 

2. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale.—Jb. 

3 In determining between an absolute sale and a mortgage, the Court, will take 
the intention of the parties, from a view of all the circamstances: and where 
it is evid@nt that a prima facie absolute sale, was intended as a pledge, the 
Coart will relieve against the sale, and saffer a redemption.—May & May, 
ex’rs, vs. Eastin. 

4. Where A, having slaves levied on under execution, in favor of the Tombeckbee 
Bank, and being ubout to discharge the same by payment of the nutes of that 
Bank, was hindered from so doing by the representations of B, thatit would 
not be a good payment, but who, on an agreement with A, paid off the execu- 
tion in the same moncy, and took a purchase of one of the slaves, (with a con- 
dition of redemption in three months:) the Court, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restite- 
tion, on the payment by A, of one half the nominal value of the Tombeckbee 
Bank notes, paid by B, in discharge of the execution.—Id. 

5. The general rule, that a mortgagor, seeking to redeem, must pay costs, does 
not apply to a case, where the mortgagee sets up an absolute title in him- 
self.—Ib. 

6. Detinue, lies by the mortgagee, to recover possession of personal ae mer | 
mortgaged, alter the time for the redemption of the mortgagee, has expired. 

Hopkins vs. Thompson. 

7. The question, whether the transaction was intended asa mortgage, or as an ab- 
solute sale, is one of fact, for the determination of a jury.—s. 

8. Bill filed to foreclose a mortgage un real estate, against several contending pat- 
ties (whose rights doubtful) dismissed on grounds,—Ist. That the mortgage 
secured other property, sufficiert to meetthe mortgage debt. 2d. That one 
of the defendants having died pendente lite, and his representatives being ma- 
terially interested, no steps had been taken to make them parties.— Koger vs. 
Weakly, et al. 


NAVIGABLE STREAM.«-see WATER COURSE. 
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NEGLIGENCE. 


1. A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. Inan action by W’s executors upon 
the covenant—Held, Ist. That the negligence of W in collecting the assigned 
bonds, was not in issue under the plea of “covenant performed.” 2d. That T. 
was &@ competent witness to shew the result of his efforts to collect the 
bonds.— Aldridge vs. Warner's executors. 

2. Where there is a clear and substantial cause of action, set forth in a declaration, 
although it contains irrelevant, or superfluous matter, or duplicity, yet the 
defendant shall be bound to answer it.----Evans vs. Watrous. 

3. Where the maker ofa note, after suit brought by the assignee, offers to pay 
said assignee part of the money, and he refuses to receive it, and it cannot 
afterwards be recovered, itis negligence on the part of such assignee, and he 
must, to that extent sustain the loss.—Hightower vs. Ivy. 


NEGRO OR FREE PERSON OF COLOR. 


1. In suits between a white man, and a free person of color, or of mixed blood 
within the third degree, where the amount in controversy is under twenty 
dollars, and the former is sworn, the latter has also a right to the advantage 
of his own oath.---- Ivey vs. Hardy. 


NEW TRIAL. 


1. The refusal, of a Common Law Judge, to grant a new trial, in a case adjudged 
before him, and where al] the facts were properly cognizable, is not a good 
cause for an application to chaneery.—Eanghy vs. Strang. 

2. The Supreme Court will not review the discretionary power of an inferior Court, 
in granting or withholding new trials.— Malone & Lake vs. Eastin & Gayle. 

3." Where part of the term of a Court was held by one Judge, and part by another, 
held, that the latter was not precluded from considering a motion for a new 
trial, in a cause adjudged by the former.—J. 

4. Although the Supreme Court will not examine intothe merits of an applica- 
tion to an inferior Conrt, for a new trial; yet the competency of such Court 
to grant it, is a re subject of revision.---Barr vs. White. 

5. By the practice of the Courts of this State, the term of the Court is the limit 
within which the power of granting new trials is te be exercised.-—-ib. 

6. Whether in a proceeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits-- Quere.——-ib. 

7. Where, after a judgment for defendant, on unlawful detainer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new judg- 

‘ ‘ment, without notice to defendant ; held to be error.--—-ib. : 


NON CLAIM, STATUTE OF 


1. Where it appeared, that a demand against an estate had not been presented 
within eighteen months after the grant of letters testamentary, but, that, the 
demand had accrued after that period ; held, That the demand was not preclud- 
ed or barred under the statute of non-claim, as that statute does not commence 
running until the claim has accrued, or the party has a right to sue.-- Neal vs. 
Cunningham's ex’rs. 


NOTES--see BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1.In suits between a white man, and a free person of color, or of mixed blood 
. within the third degree, where the amount in controversy is under twenty 
dollars, and the former is sworn, the latter has also a right to the advantage 

of his own oath.----Ivey vs. Hardy. 


OFFICERS. 


1. In actions against officers, for failure to return process at a particular day, the 
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Courts are privileged to hear any matter of equity in excuse for the failure.--- 
And where the amount involved is under twenty dollars, such excuse may 
be shewn by the oath of the officer.----Starnes & Co. vs. Pierce. 

2. Bonds, voluntarily executed to civil officers, in relatiou to judicial proceedings 
though invalid as statute bonds, may, if they contain valid and sufficient con- 
sideraiton, be available as Common Law bonds,----Sewall vs. Franklin, et. al. 


ORPHANS’ COURT. 

1. The Orphan’s Court, in this State, has jurisdiction in a case of adminis- 
tration, where the truth of an inventory is contested; and may try and decide 
the question, whether, or not, certain property belongs to the estate.---Dobbs 
et al. vs. distributecs of Cockerham. 

2. In settling a contest of this kind, the Orphans’ Court has authority to summon 
a jury to detern:ine questions of fact, on which the parties interested may be 
at issue.— Ib. 

3. Where, in such a case, it is decided that certain property, not embraced in the 
inventory, belongs to the estate, the Court has power to direct a division of 
such properly among the distributees ; or if that cannot be done, a public sale 
of the property should be ordered, as provided for by the statute, and the pro- 
ceeds of such sale should be divided; and itis error for the Court at once to 
give judgment against the administrator in cash, in favor ef the distributees, 
for the value of the property as assessed by the jury.—Jb. 

4. The jurisdiction extended te the County Court in cases of this character, does 
not deprive parties of their remedy by action on the bond, or by bill in chance- 


ry.—Ib. 


PAPER SECURITIES. 

1 Itis competent for a defendant to show by testimony, that aninstrument assign- 
ed as a conditional payment or collateral security of a pre-existing debt; 
was good and available in the hands of the plainuff, at the time of assign- 
ment and afterwards.-—- Trotter vs. Crockett. 

2. The holder of an instrument, (transferred as conditional payment or collateral 
security) is not bours! first to sue thereon,-—--or to offer to, or return the same ; 
iu order to maintain an action on the original debt or consideration, intended 
to be secured by such instrument.-—®. 

3. Where paper securities have been transferred as an absolute payment of a pre- 
existing debt, then no resort can be had on such debt, or its original conside- 
ration----and the party receiving the same must take his recourse on the paper 
so transferred—(unless indeed they be forged, or fraud be committed in the 
representation of their value. )—tb. 

4. But if the transfer of paper be intended merely as a conditional payment, or as 
a collateral security, the successful pursuit of the original debt, will depend 
on the fact, whether or not laches has been committed by the holder, whereby 
any liability on it has been lost to the party transferring it.—ib. 


PARTNERS. 

1. In an action by partners, ona partnership demand, a judgment, obtained against 
one of the firm, by the defendant, is not available as an off-set.—Pierce & 
Baldwin vs. Hickenburg. 

2. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness, about to leave the State, is good, if only served upon one partner.—-Coz, 
et al. vs. Cox. 


PAYMENT. 
1. Cases carried from Justices Courts into the Circuit or County Courts, by certi- 
orari or appeal, are triable de novo on their merits and equity ; and a payment 
made after the rendition of a judgment by a magistrate, is available, withou 

a special plea puis darrein continuance.—Hagen vs. Thompson. 
2. Payment in discharge of a debt, in genuine Bank Notes, if made bona fide, 
and in ignorance of the failure of the Bank, is a valid payment; though at 
the time, the notes might be valueless.—Lowry vs. Murrell. 
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PLEADING. 


1. Where, in an action brought against an executor, to recover a debt due by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than two years after 


= 


the testator’s decease—Held: That this replication was bad, and was no bar to 
the plea; because, only averring that letters testamentary were not grauted 
for so long a period, left the legal presumption uncontradicted, that letters of 
one kind or another, had been previously issued.—Hutchison vs. Tolls. 

2. If, in a suit by guardians, it is omitted in the declaration to make profert of the 
letters of guardianship, such defects cured by a verdict.—Switzer vs. Guar- 
dias of Hollowty. 

3. The omission to make profert of letters of guardianship, can only be taken ad- 
vantage of by demurrer.--—-t). 

4. Cases carried from Justices Courts into the Circuit or County Courts, by certi- 
orari or appeul!, are triable de novo on their merits and equity ; and a payment 
made 2ft@r the rendition of a judgment by a magistrate, is availible, without 
a special plea puis darrein continuance.—-Hagen vs. Thompson. 

5. Where there is a joint interestexisting in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as it existed, 


48 


and to shew the interest of the plaintiff to be as survivor,is error—Callison v. Little. 89 


6. A and W entered into a covenant, whereby A, after acknowledging himself in- 
debted to W, assigned to him certain bonds. One T also signed the cove- 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as un assignment of the bonds. Inan action by W’s executors upon 
the covenant-—-Held, Ist. That the negligence of W in collecting the assigned 
bonds, was not in issue under the plea of *‘ covenant performed.” 2d. That T. 
was 4 competent witness to shew the result of his efforts to cellect the bonds. 

. Aldridge vs. Warner’s executors. 

7. A plea being double, (provided it contains any one substantial defence.) is not 
a defect of substance; but is a redundancy which, whether of good or bad 
matter, will not vitiate.—-Callison vs. Lemons. 

8. Objection to the time of filing a plea, is waived by a deeiurrer thereto.---- Jb, 
9. A plea, to an action of trespass, assault and battery, that the assault and battery 
were committed beyond the jurisdiction of the Court, is not available.—Ib. 

10. Ayplea, alleging that the defendants were served with process out of the county of B, 
in the Cherokee nation. held bad, without the further averment, that the de- 
fendants were not residents of the county of B—as by the act of 1813. process was 
authorised to be served in Indian lands, upon any one, resident of the county, 
from which issued —JO. 

11. While a'mere entry or statement of the name of a case, and of the counsel pro- 
secuting and defending it, not shewn by whom made, (not being such an en- 
try of appearance as is required by the rules of Court,) or the giving of a re- 
plevyj bond, (in an action of detinue.) or the filing of a plea in abatement to 
the writ; are not, in either case, such an appearance as will waive the right 
of an objection to an abateable defect inthe writ: Yet, a plea to such defect, 
to be available, must appear to have been submitted at the propertime, in the 

roper place, and inthe mode prescribed by the statute.— Nabors vs. Nabors. 

12. Where, in a declaration, in trespass vi et armis, the time of committing the 
‘Sespass was left blank, held, that the defect was one, cured by the statute of a- 
mendinents, and not available on demurrer.—Estill ys. Shelley. 

13. Where there is a clear and substantial eause of action, s2t forth in a declaration, 
although it contains irrelevant, or superfluous matter, or daplicity, yet the 
defendant shall be bound to answer it.—L£vans vs. Watrous, 

14. Anaverment in a declaration, against an attorney for negligence, that he had 
negligently commenced a suit, and improperly dismissed it, contrary to his 
duty, &c.—held, to be a sufficient charge of gross negligence, to put the de- 
fendant, upon his plea.—Jb. 

15. The Courts are not bound judicially to know, that, an instrument declared en, 

as made ‘‘at Virginia, to wit, in Greene county,” was executed in the State of 

Virginia---and where nothing is shewn by which to infer that the State of 

Virginia was meant, it will be presumed that “ Virginia” was some place in 

the coanty, where the action was brought.----Richardson vs. Williams. 
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PLEADING. 


16. Whether a defect, existing in the indorscinent of a writ, is avasiable on demur- 
rer, where a party has craved oyer, and fil-d that demurrer in time: or, whe- 
ther there may not be a proper case for demurrer, after a judgment by de- 
fault.—- Quare.----Burford vs. Cunningham. 

17. But, after a judgment by default, a party will not be permitted by demurrer, to 
evade that rule of practice, whtch prohibits all dilatory pieas without the con- 
sent of the adversary, after the time for filing those pleas has expired.----Jb. 

18. A plea, commencing with maiter of abatemeni, and concluding in bar, is de- 


} fective and bad, on demurrer --- Rogers § Sons vs. Smiley & Grrffin. 
19. Asa general rule, a demurrer opens the whole pleadings in a cause, to the con- 
; 


sideration of the Court, and will be extended to the first substantial defect ex- 

isting therein; but this is always upon the supposition, that the pleadings have 
been properly filed—in due time, and perfeet order.—/). 

20. And where a plea in abatement was filed after several continuances, and aiter 
a demurrer had been considered, and the general issue pleaded, the Court 
refused to extend a demurrer to the plea, back to a suppesed defect in the de- 
claration.—/Jb. 

21. The Supreme Court has no power to control the discretion of inferior Courts, 
in regulating pleadings, allowing amen i additional pleas ; 

but, this must be und as are consistent 

with each other, and with the regular order of pleading.— Tate vs. Gilbert. 

. That an inferiur Court allowed a defendant to withdrew the plea of general is- 

sue, and to substitute other pleas in bar of the action; is not error.—Jb. 

23. A piea, puis darrcin continuance, is a waiver of all former pleas; and where 
three pleas were filed, the latter of which was one, puis darrein continuance, 
held, that the plaintiff was not bound to answer either, and that he properly 
demurred tothe whole. —Jb 

24. Although it is error, that judgement should be entered for a greater amount 
than that claimed in the declaration, yet, judgment wiil not be reversed as to 
mere technical divisions of the separate amounts of debt and damages, when 
the aggregate amount of such judgment, is less, than the aggregate sumJaid in 
the declaration.—Beardman vs. Poland. 

23. Semble—that if in an action of debt, no damages are laid inthe declaration, yet a 
recovery may be had of the interest.--We Whorter va. Sandifer. 

26. It is not error, that in on action of debt, or assumpsit, to recover the amcunt of 
any writing, (embraced in the statutes, authorising thecalculation of interest 
by way of damages, for the detention of money up to the time of the rendi- 
tion of judgment) that more interest by way of damages for the detention; 
adjudged by the Court, tl led 
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an is demanded in the declaration: provided, it 
appears, that no more has been adjudged by way of interest, than is reco- 
verable, by law, upon the debt, as shewn to be due, and unpaid, by the re- 
cord—ib. 

27. Where, in an action, by the indorsee of a note against the maker, the declara- 
tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Wearer. 

28. A variance in the description of a contract, which must be construed the same, 
whether the variance exist or not, not changing its nature; will not be re- 
garded.— Ib: 





PRACTICE. 

1. Itisa rule of practice in equity, that a bill may be dismissed, on motion, at 
any time, for want of equity.— Haughy vs. Strang. 

2. Although the Supreme Court will not examine into the merits of an applica- 
tion to an inferior Court, fora new trial; yet the competency of such Court 
to grant it, is a proper subject of revision.—Barr vs. White. 

3. By the practice of the Courts of this State, the term of the Court is the limit 
within which the power of granting new trials is to be exercised.—JL. 

4. Wuether in a proceeding before a Justice of the Peace for forcible entry and 
detainer, the Justice has the discretionary power of granting a new trial on 
merits— Quere.--— Ib. 

5. Where, after a judgment for defendant, on unlawful detamer, a Justice, (after 
three days consideration) granted a new trial to plaintiff, and gave a new jadg- 

ment, without notice to defendant ; held to be,error.---- 7b. 
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PREEMPTION. 

1. The-act of Congress of 29th May, 1839, granting pre-emptions to settlers on pub- 
lic lands having expressly inhibited all assignments and transfers of the right 
of pre-emption, prior to the issuance of the patent, a power, executed with 
authority to convey land entered under that act, when the patent should is- 
sue, was held to be bat a circuitous evasion of the act of Congress, and con- 
sequently, void. and that a title obtained under such power, was illegal and 
inoperative.--—-McElyea vs. Hayter. . 

2. Semble----that the principle would not necessarily be the same, if. a bond, condi- 
tioned to make titles to the land, had been executed, and ratified by an execu- 
tion of the conveyance, after the patent had issued; the latter would have constita- 
ted a new contract—#lthough the penalty of the bond itself, or damages for 
its breach, might not have been recoverable.—-Jb. 


PROCESS. 
1 In actions against officers, for failure to return process at a particalar dag, the 
Courts are privileged to hear any matter of equity in excuse for the failare— 
And where the amount involved is under twenty dollars, such excuse may 
be shewn by the oath of the officer.----Starnes & Co. vs. Pierce. 


PROFERT. 

1. {f, in a suit by guardians, it is omitted in the decleration to make profert of the 
letters of gaardianship, such defect is cured by a verdict.—Swizer vs. Guar- 
dians of Holloway. 

2. The oums-sion to make profert of letters of guardianship, can only be taken ad- 
vantage of by demaurrer.—-id. 


PUBLIC LANDS--vide LANDS. 


RECORDS, AND AUTHENTICATION OF 

1. Wherethe record of a judgment renderéd in another state, was in the following 
words, “ forthe sum 9f two hundred and twenty dollars debt, which may be 
discharged by the paymeut of one hundred and ten dollars,” &c.—Held, Ist. 
That debt was proper action for the recovery of the clam. 2d. ‘That in an 
action to recover the amount due on the judgment. it was not error to declare 
for the conditional sum of one hundrecdand ten dollars.---Carter vs. Crews. 

2. The ceriificate of a presiding Judge, to the record of another State, that the clerk 
attesting the record, was clerk at the date of his, the Judge’s certificate and that the 
attestation was in proper f rm; held,to be a suticient compliance with the pro- 
visions of the act of Congress regulating the authentication of reeords.--Merri- 
wether vs. Garvin. 

3. It is not essential, that the Judge’s certificate should state, that the clerk attesting 
the record, was clerk, at the date of atiestation.—/d. 


A RECEIPT. 
1. Tue duplicate receipt of the Receiver of public monies (on an entry of publie 
Jands) is, before the i: suance of the patent thereon, suflicient evidence of title 
to authorise the bona fide holder of the same, to mainiain tle action of trespass 
to try title.--. Bullock vs. Wilson. 
Xx 2.1f 2 receipt in discharge of aright has been executed voluntarily and with a pro- 
“per understanding, wud there is noproof of fraxd, mistake, or ignorance of the 
. rights of the party executing it; the presumption in favor of ils validity, must 
prevail.— Caldwell vs. Gilles and ux. 
. 3. Where ‘it appeared that a receipt, charged to have been procured fraudulently, 
x wasthe mative which induced the defendant to distribute an estate to the ad- 
vantage of the complainant, and at the risk of injury to the defendant; and 
there was no proof of fraud in procuring the receipt, the Court refused to de- 


termine the receipt void and inoperative.—id. 


RECEIVER OF PUBLIC MONIES. 
1. The duplicate receipt of the Receiver of pullic monies (on an entry of public 


Iands) is, before the issuance of the patent thereon, sofficient evidence of 
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title to autherise the bona fide holder of the same, to maintain the action of 
trespass to try title.----Budlock vs. Wilson. 


RELEASE. ' 
1. A release entered on the minutes of the Court, (not signed, sealed or delivered 


tu the witness, and implymg a mere discharge as to the interest in the particular 
action,) is not sufficient to authorise an incompetent witness to give testimony, 
—Kennon vs. McRae. ‘ 


SALE. ; 
1. Where the allegations of a bill inehancery, were, that a slave had been conveyed, 


with an agreement to allow the privilege of redeeming or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced, nor his absence accounted for,) and there 
Was no posilive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale—Hatfield vs. Montgomery. 

2 In determining between an absolute sale and a morigage, the Court, will take 
the intention of the parties, from a view of all the circumstances: aod where 
it is evident that a prima facie absolute sale, was intended as a pledge, the 
Coart will relieve against the sale, and suffer a redemption.—May & May, 
ex’rs, v3. Eastin. 

3. Where A, having slaves levied on under execution, in favor of the Tombeckbee 
Bank, and being about to discharge the same by payment of the nutes of that 
Bank, was hindered from so doing by the representations of B, that it would 
not be a good payment, but who, on an agreement with A, paid off the execu- 
tion in the same money, and took a purchase of one of the slaves. (with a con- 
dition of redemption in three months:) the Coart, on a bill filed after the expi- 
ration of three months, held the transaction a mortgage, and decreed restitu- 
tion, on the payment by A, of one ha/f the nominal value of the Tombeckbee 
Bank notes, paid by B, in discharge of the execution.—Zd. 

4. The question, whether a transaction was intended as a mortgage, or as.an ab- 
solute sale, is one of fact, for the determination of a jury.-Hopkins vs. Thomp- 
son. 


SCIRE FACTAS. 

1. A scire facias against executors or administrators, to shew cause why execu- 
tion, de bonis propriis should not issue, (after a judgment by default against 
the estate,) is aot allowable onthe bare return of nulla bona, to an execution 
de bonis testatoris.—Bank vs. Hool:s & Davis. 


SEAL. 

* J. Sealing is an essential requisite to constitute a perfect bond, and an instrnment 
purporting to bea certiorari bond, but containing no seals, is void,—-Skinner 
vs. McCarty. 

2- An obligation or agreement signed between two or more parties, concluding 
** Given under our hands and senls,” and containing a seakafter the name of 
the first signer, (the other signing immediately under it.) is a sealed tmstrument, 
and assumpsit is not maintainable thereon —Hatch vs. Crawford. 

3. The notice authorised by the 9th section of the act of incorporation of the 
Branch of the Bank of the State of Alabama at Montgomery, to a maker or 
indorser of a bill ur note, need notybe undefthe corporation seal.—--Bankvs. 
Harrison. 


SEALED INSTRUMENT. 

1. A and B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, ina controversy between them; and that what. 
ever amount was found against either shonid be paid in debts due to the party 
found debtor.—Held, That where A on the balance found agemst B commenc- 
ed an original attachment, and obtained ju7gment by default, without a jary, 
as in indebitatus assumpsit, for the amount in money, sa¢h judgment was erre- 
neous, and that A had not resorted to the proper action.-Horton vs. Ronalds. 
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SEALED INSTRU MENT. 
2. An obligation or agreement signed between two or more parties, concludihg 
** Given under our bands and seals,” and containing a seal after the name of 
the first signer, (the other signing immediately under it, ) is a sealed instrument, 


and assampsit is not ma/ntainable thereon.-—-Hatch vs. Craveford. 54 
| SET OFF. . SL 
: 1. A notice of set-off, is no part the record, and any errors in the proof relating 

to it, must be shewn by bill of exceptions.----Pledger vs. Glover. 174 


2. In an action by partners, ona partnership demand, a judgment, obtained against 
one of the on. by the defendant, is not available as an off-set.—Prerce & 
Baldwin vs. Hickenburg. ; 196 





SHERIFF. 
1. When a sheriff sells property upon an execution, which is encumbered bya 
deed of trust, on which asum of money isto fall due some months after the 
sale, the sheriff cannot legally adjust the trust debt, of his own authority, by 
paying the money to become due upon it, out of the proceeds ef the sale.—Bay- 
vs. Scott. 315 
2. The plaintiff in execution—not the sheriff—is entitled ‘to the benefit of a trust 
deed on paying off the debt secured by it; and the trustee will be bound to 
execute the trust.— Ib. 315 
3. Where a sheriff, in his return, offers an excuse for not paying over the whole of 
the money, which is insufficient, the Court would be bound to disregard such 


, in a proceeding against the sheriff.—Jb. 315 

4.Ina eeding against a sheriff, his own return is not conclusive in his favor, 
either as tothe law or the facts involved.—Jb. 315 8U 

5. The act of 1807, giving a defendant in execution a summary remedy against a 
sheriff for failing to pay over an excess collected by him on such execution, 
provides that such jefondant shall have the same remedy that plaintiffs in 
execution are entitled to against a sheriff, for failing to pay over money col- 
lected ; but that act must not be so construed as to extend to defendants in 
execution the remedies provided for plaintiffs in execution, by subsequent 
statutes, whereby the limitation asto the time of commencing the proceeding 
is omitted. the time of notice abridged, and the penalty increased.—/b. 315 SU 

6. The act of 1807 is to be construrd with reference to laws then in existence.—Jb. 31§ 

7. The bond, authorised by statute, on the replevy of property taken in attach- 
ment, must be payable to the sheriff, not the plaintiff in the attachment.—Se- 
wall vs. Franklin et.al. ; 

8. But where a sheriff, having attached the goods of A, at the suit of B, delivered 

them to C, and VD, who did not appear to be the agent, attorneys or factors 

of the defendant in the attachment, ogjaecting under his authority; and took 
their bond, payable to B, conditioned, for the return of the goods to the said 
sheriff, or for the payment of such judgment as might be had in the attach- 
ment cause: indebt brought upon the bond by B, held—that the bond was 
not recoverable, either asa statute, or Common Law obligation.—1b. 493 
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\, SHE S RETURN. 
“~ -4. 1. Where a sheriff, in his return, offers an excuse for not paying over the whole of TI’ 
the money, which is insufficient, the Court would be bound to disregard such 
excuse, in a proceeding against the sheriff.—Baylor vs. Scott. 315 
2. Ina eding against a sheriff, his own return is not conclusive in his favor, 
aa either as to the an or the facts involved. =]. 315 


8 ally SALE. 
When a sheriff sells property upon an execution, which is encumbered by a 
of trust, on which a sum of money is to fall due some months after the 
the sherifftannot legally adjust the trust debt, of his own authority, by , 
ying the money tobecome due upon it, out of the proceeds of the sale.—- Bay- . 
vs. Scott. : 315 TR 
2. The general rule, thata defendant in ejectment may be permitted to set up an 
outstanding title in’ r, and that the landlord may defend the action by 
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being made a co-defendant—does not apply in an action by a purchaser at @ 
sheriff's sale, to recover possession.— Avent vs. Re 

3. In an action of trespass, to try title, brought by the purchaser of land at a sheriff’s 
sale, against the defendant in execution, to recover possession, the latter can 
not shew title in another....i. 


SLANDER. 

1. To say of a member of the Legislature, in refergmee to the future discharge of 
his public functions, that “he is a corrupt oldifery,” held, not to be actiona- 
ble per se.—IIogg vs. Dorrah. : 

2. Words, charged as slanderous, are te be construed neither in their most harsh, 
nor innocent sense ; but, in their plain and common acceptation, and accoids 
ing to their popular use, and obvious import.-—-Jb. 

3. The principle is well settled, that words may be actionable, if uttered against 
officers, or others in public stations of trust or profit, which would not be so, 
if spoken against common individuals.--Jb. 

4. But, words to be actionable, if uttered against official persons, must relate to 
past conduct, implying criminality or moral turpitude, and not to the pros- 


pect of future misconduct in office.--—J), 





5. Semile, that if there be any exceptionto this rule, itis in the case of clergymen.--Jb. 


SLAVE. 


1. The master of a slave, is noi liable for injuries, caused by the negligent conduct 
of such slave, while not acting in his master’s employment, or under his au- 
thority.—Carthorn vs. Deas 


SUNDAY. 

1. A writ, which appeared from the teste thereof, to have issued on Sunday, 
held Vvoid.— Haynes vs. Sledge & Mazy. 

2. But, ruled competent for 2 plaintiff by replication to a plea, ‘ that a writ issued 
on Sunday,’ to sho®v facts authorising its issuaance,—IJb. 

3. Semble—that circumstances which would justify the service of process, under 
the statute of 18U3, would likewise authorise its issuance.—Ib. 

« 


SUPREME COURT. , 

1. The Supreme Court will not review the discretionary power ofan inferior Court, 
in granting or withholding new trials.—Malone & Lake vs. Eastin & Gayle. 

2. Although the Supreme Conrt will not examine into the merits of an applica- 
tion to an inferior Court, for a new trial; ‘yet the competency of such Court 
to grant it, is a proper subject of revision.----Barr vs. White. 

3. The Supreme Court has no power to control the discretion of inferior Courts, 
in regulating pleadings, allowing, amendments and filing additional pleas ; 
but, this must be understood to be confined to such pleas as are consistent 
with each other, and with the regular order of pleading.— Tate vs. Gilbert. 

4. It is definitely settled, thatthe Supreme Court will not Jook to the indorsement 
ofa writ, for the purpose of ffading error, to reverse a judgmient.—- Boardman ys. 
Poland. 

TITLE--OUTSTANDING, 

1. The general rule, that a defendant in ejectment may be permitted to set upan 
outstanding title in another, and that the landlord may defend the action by 
being made a co-defendant—does not apply in an action by a purchaser ata 
sheriff's sale, to recover possession —Acent vs. Read. 

2. In anaction of trespass, to try title, brought by the parchaser of land at @she- 
riff’s sale, against the defendant in execution, to recover possession, the Jat-. 
ter can not shew title in another.—?., 


TORY .---Vide ‘“‘ SLANDER.” & 
TRESPASS, ASSAULT AND BATTERY, | 
1. In an action of trespass, asssult and battery, against several, the jury, upon ex- 


ecuting a writ ofinquiry, must find a joint verdiet against all the defendants, 
and cannot assess separate damages.—Callison et al. vs. Lemons. 
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TRESPASS, ASSAULT AND BATTERY, ‘ 
9. A plea, to an action of trespass, assault and battery, that the assaultand battery 
were committed beyond the jurisdiction of the Court, is not avuilable.—Jb. 


TRESPASS TO TRY TITLE. 


1. Jn an action uf trespass, tu try title, a verdict for plaintiff, that he recover the land 
“and one moiety of the mills,” sufficiently cestain.—Sarcyer vs. buts. 

2. The general rule, that a defendant in ejectinent may be permiited to set up an out- 
standing title in another, and that tue landlord may defend the action bybeing 
made a co-defendant—does not apply in an action by a purchaser at a eherifi’s 
sale, to recover possession.— Avent vs. Read. 

3. In an action of trespass. to try title, brought by the purchaser of land at a sherifl’s 
sale, against the defendantin execution, tv recover possession, the latter can 
not shew title in another.—ib. 

4. Io the action of trespass to try title, damages for the detention of the premises, 
as well as possession, are recoverable.—w 


TRUST. 


1. When asheriff sells property upon an execution, which is encumbered by a 
deed of trust, on which a sem of money isto fall ge some months alter the 
sale, the sheriff can not legally adjust the trast debt, of bis own authority, by 

ying the money to become due upon it, out of ihe proceeds of the sale.-Bay- 
vs. Scott. 

2. The plaintiff ia execution, not the sheriff, is entitled to the benefit of a trust deed 
on paying off the debt secured by it; und the trustee will be bound to execute 
thestrust.---2b. 

3. A deed to a feme covert, and the heirs of her body, implying the creation of an 
estate tail in personal property, vests in ber such absolute estate, as will be 
subject to the disposal of the husband, and liable for his debts.--Harlans et. al. 
vs. Coalter, et. all. 

4. Equity will give effect to the terms of a deed, conveying property to a feme co- 
vert for her exclusive use, even where no trustee is nominated, and will regard 
the husband a trustee, so far as to enforce a compliance with tbe intentions 
of the donor. But the intention to creute a trust estite fur the wile must dis- 
tinctly appeag.--Jb. 

5. Where a deed of personal property, conveying the same to the wife, stipulated 
that the property was given for the joint use, behoof and support of the husband 
and wife, and subject to their joint possession ; the Court held the deed not to 
create a separate and distinct estate for the wile, in exclusion of the husband's 
marital rights; .but subject to his debts.—Jb. 


UNITED STATES LAND SURVEYS. 


1. ‘The United States. in providing jur the survey ofthe public domain/established 
the rule, that sections of land should be held to contain the exact quantity re- 
turned by the Surveyor-General ; so, that the corners of sections fixed by such 
strvey, can not’be removed.— Walters vs. Conimans. 

2. In the case of sections, the government has arranged their boundaries, marked 
their lines and corners, and declared the contents; and tne puichaser of an en- 
tire section takes ali within those limits, be it more or less than the quantity re- 
turned by the surveyor: but in the parchase of a less quantity than a section, 
(as between the several holders of a section) the contents of such several paris 
must be determined by reference to the entire section: and the purchaser of 
a halfor quarter section, is entitled to onesbalf or one-fourth of whatever the 
section contains. Insuch case the half mile posts.o1 corners are to be placed 
equi-distant between the corners ofa section; for these half mile pos's are not 
definitively fixed by law, as in the case of section cornets....ih. 


a ‘ 
\ 1. re, in an action, by the indorsee of a note,against the maker, the declara- 


tion described it as payable to A. B. or order, and the note was payable a- 
lone to A. B.—held to be an immaterial variance.—Harrison vs. Weaver. 
2. A variance in the descgjption of a coutract, which must be construed the same, 
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whethof the variance exist or not, not changing its nature; will not be re- 


garded.— Ib, 


VENUE. 


1. The Conrts are not bound judicially to know, that, an instrament declared on, 
as made “at Virginia. to wit, in Greene county,” was executed in the State of 
Virginia----and where nothing is shewn by which to infer that the State of 
Virginia was meant, it will be presumed that ¢ Virginia” was some place in 
the €ounty, where the action was brought.—--Richardson vs. Williams. 


VERDICT. 


]. In an action of trespass, totry title, a verdict for plaintiff that he recover the land 


“and one moiety of the mills,” sufficiently certain.--.Sasyer vs. Fitts 

2. If, in a suit by guardians, it is omitted in the decleration to make profert of the 
Wtters of gnardianship, such defect is cured by a verdi@t.---Switzer vs. Guar- 
dians of Holloway. 

3. In an action of trespass, assault and battery, against several, the j jury, upon exe- 
cuting a writ of inquiry, must find a joint verdict against all the defendants, 
and can not assess separate damages.-- Callison vs. Lemons. 

4. The finding of a jury, in determining mutaal demands between a plaintiff and 
defendant, ** that they find the plaintiff indebted to the defendant in the sum of two 
dollars and forty cents, over and above the plaintiffs demand in thisbehalf,” is good. 
Pledger vs. Glover 


WATER COURSE. 


1. Every water course in this State, suited to the ordinary purposes of navigation, 
whether it ebbs and flows, or not. (where the government has not expressly 
granted any part of the bed thereof, or computed tin the quantity granted.) 
isa public highway; and the owner of Jands bounded by any such navigable 
stream, can assert nu private right of soil to the bed of the river, beyond the 
low water mark.---Bullock vs. Wiison. 

2. Semble :—''he authority, under an act of the Legislature to erect 2 mill on such 
water course, must be exercised with reference to the rule, sic utere tuo, ut 
alienum non ledas.— ih. 





WITNESS. 


1. Itis not competent for a witness to give testimony as to Whether, a particular lan- 
guage used was calculated to produc e fear in the mind of one, so as ‘to induce him 
t» execute a paper. What that language was, must be submitted to the jury, from 
which their own inferences ore to be drawn.—Johnson, surv. v. Ballew, adm’r. 

2. In cases, where the absence of a subscribing witness to a deed is not account- 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any def feasance connected therewith. Hatfield vs. Montgomery. 

3. Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of red soongys J or repurchasing, to the party 
conveying, and the conveyance was on its face, absolute, (the subscribing wit- 
ness to which, was not produced nor his absence accounted for,) and there 
was no positive testimony rebutting the implicit dental of a defeasance, by the 
answer ; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to d isturb the sale.—Jb. 

4. The assignee of such person making the conveyance, held, not to be a compe- 
tent witness, to prove the defeasance.—v). 

5. Ex-members of atown corporation, are ex necessitate, —— witnesses In a 
suit by a stranger, against the body "ast, &c. vs. Wright. 

6. The statute of 1807, restricting the charge for prohae Bis e, in any bill of costs, 
of more than two witnessés to. any one fs ct, must be understood, to mean such 
facts as are material, and which may necessarily arise in the progress ofa 
cause, either incidentally, collaterally, or directly upon the issue, and it seefnsy 
not to have been the intentiwn, to disallow the attendance of witnesses to the 
successful party, where, from the course of the adversary, or the decision of 
the Coart, the evidence of such witnesses (otherwise proper) has been super- 
seded. or dispensed with.—Randalph vs. Perry. 







542 


436 


58 
230 


376 


594 INDEX. 


WITNESS. 
7. In regard to the incompetency of a witness, a distinction exists, as to an inter- 
est in the ion, and an interest in the event of the suit ; and a witness will 
not be held incompetent to testify, unless it appear, that he is to gain or lose 
by the event of the suit: and any objection as to his interest in the question, 
goes to his credibility —Kennon vs. McRae. 389 
8. A release entered on the minutes of the Court, (not signed sealed or delivered 
to the witness, and implying a mere discharge as to the interest in the particular 
action,) is not sufficient to authorise an incompetent witness togive testineny.—i>. 388 
9. As a general rule, an indorser of a note or bill, is incompetent in respect to his 
interest, as a witness in favor of a subsequent endorsee, to charge any party to 
the instrument whose liability is anterior to bis own.—ib. 

10. In an action against several copartners, on a copartnership debt, the notice au- 
thorised by the statute of 1807, providing for taking the depositions of a wit- 
ness,about to leav@the State, is good, if only served upon one partner.—Coz, 
et al. vs. Cox. 

11. Where a commission, to take the testimony of a non-resident witness, appeared 
to have regularly issued, the Court held it not error, that the witness, being 
temporarily within the State, was examined here, and his interrogatories ta- 
ken by the commissioner.—Ib. 











